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Dear Ms. Walker,  
 

On behalf of Bold Nebraska, Center for Biological Diversity, National Wildlife 
Federation, Natural Resources Defense Council, Oil Change International, and Sierra Club, we 
hereby request that the Department of State prepare a supplement to its Draft Supplemental 
Environmental Impact Statement (“DSEIS”) for the Keystone XL Pipeline pursuant to 40 C.F.R. 
§ 1502.9. As explained in detail below, significant new information concerning the 
environmental impacts of Keystone XL has recently come to light that necessitates additional 
analysis.  
 
 The DSEIS concludes, inter alia, that increased rail shipments of crude oil have the 
potential to completely replace the capacity of Keystone XL if the pipeline were rejected; and 
that rapidly increasing domestic production of oil will not affect the demand for heavy Canadian 
crude oil in Gulf Coast refineries. The accuracy of these and other conclusions contained in the 
DSEIS have been widely disputed, not only by the undersigned groups but by the scientific 
community, industry analysts, and the Environmental Protection Agency.  
 

Since the close of the DSEIS comment period, evidence of the DSEIS’ inaccuracy has 
been steadily mounting. The significant new information described in this letter demonstrates 
that the DSEIS relies on an overly-simplistic, outdated view of a rapidly-changing oil market. 
Therefore, the Department of State must prepare a supplement to its DSEIS for Keystone XL that 
takes a hard look at this information as required by the National Environmental Policy Act.  

 
I.  LEGAL BACKGROUND 
 

The National Environmental Policy Act (“NEPA”) requires an agency to prepare a 
supplement to an EIS when significant new information or changes in a project implicate 
significant changes in the environmental analysis.  The NEPA regulations require that: 

 
(1) Agencies…[s]hall prepare supplements to either draft or final environmental 
impact statements if: (i) The agency makes substantial changes in the proposed 
action that are relevant to environmental concerns; or (ii) There are significant 
new circumstances or information relevant to environmental concerns and bearing 
on the proposed action or its impacts.1  (2) [Agencies] may also prepare 
supplements when the agency determines that the purposes of the Act will be 
furthered by doing so.2 
 
Courts have recognized that the use of the word ‘shall’ indicates that supplemental EISs 

are mandatory.3 If the new information demonstrates that the agency action will “affect the 
quality of the human environment in a significant manner or to a significant extent not already 
considered”; i.e. that it “provides a seriously different picture of the environmental landscape” 
                                                           
1 40 C.F.R. § 1502.9 (1978).   
2 40 C.F.R. § 1502.9 (1978).   
3 Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 372 (1989) (recognizing the duty where there are 
significant new circumstances or information); see also Dubois v. U.S. Dep’t. of Agric., 102 F.3d 1273, 
1292 (1st Cir. 1996) (“The use of the word ‘shall’ is mandatory, not precatory.”).  
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and the agency action has not yet occurred, then the agency must prepare a supplemental 
environmental impact statement.4  

 
Information is considered new when it is “intervening information that became available 

after the preparation of the initial EIS,” which does not merely “confirm[] information already in 
the record.”5  

 
An agency must take a “hard look” at the new information and evaluate whether or not 

the initial EIS and its findings should be revisited.6 A court reviews an agency’s decision as to 
whether a supplemental EIS is required under the Administrative Procedure Act’s (“APA”) 
arbitrary and capricious standard.7  

 
When determining if new circumstances or new information require an agency to issue a 

supplemental EIS, a court should consider the following factors: (a) the environmental 
significance of the new information; (b) its probable accuracy; (c) the degree to which the 
agency considered the new information and considered its impact; and (d) the degree to which 
the agency supported its decision not to supplement its impact statement with explanation or 
additional data.8  

 
II.  THE KEYSTONE XL DRAFT SUPPLEMENTAL ENVIRONMENTAL IMPACT 

STATEMENT  
 
 The Department of State released the Supplemental Draft Environmental Impact 
Statement (SDEIS) for the proposed Keystone XL Pipeline on March 1, 2013.9 On March 8, 
2013, a notice of availability for the Draft SEIS was published in the Federal Register, which 
commenced a 45-day public comment period that ended on April 22, 2013.10  
 
 The main conclusion of the DSEIS was that Keystone XL’s impacts would be minor 
because tar sands development will increase at the same rate regardless of whether Keystone XL 
is approved or not.11 The DSEIS repeatedly relies on this theory, and uses it to downplay the 
                                                           
4 State of Wis. v. Weinberger, 745 F.2d 412, 418 (7th Cir. 1984); see also Natural Res. Def. Council v. 
Lujan, 768 F. Supp. 870, 886 (D.D.C. 1991) (a new report that contained a substantially different estimate 
of the amount of oil expected to be found in Alaska required the preparation of an SEIS). 
5 Greer Coalition, Inc. v. U.S. Forest Service, 470 Fed. Appx. 630, 633–34 (9th Cir. 2012). 
6 Marsh, 490 U.S. at 373-74 (1989). 
7 Id. at 375-76.  
8 Warm Springs Dam Task Force v. Gribble, 621 F.2d 1017, 1025 (9th Cir. 1980); Commonwealth of 
Massachusetts v. Watt, 716 F.2d 946 (1st Cir. 1983). 
9 http://www.state.gov/r/pa/prs/ps/2013/03/205548.htm 
10 78 Fed. Reg. 15012 (March 8, 2013).  
11 See, e.g., DSEIS, at 1.4-1 (“Approval or denial of any one crude oil transport project, including the 
proposed Project, remains unlikely to significantly impact the rate of extraction in the oil sands…”); 
DSEIS, at 1.4-2 (“Fundamental changes to the world crude oil market, and/or far reaching actions than 
are evaluated in this Supplemental EIS, would be required to significantly impact the rate of production in 
the oil sands.”); DSEIS, at 1.4-6, 1.4-1 (“Taking account of all of the relevant information, the 2011 Final 
EIS concluded that the proposed Project is unlikely to significantly affect the rate of extraction in the oil 
sands or in U.S. refining activities” and “changed circumstances “are not anticipated to alter the outlook 

http://www.state.gov/r/pa/prs/ps/2013/03/205548.htm
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pipeline’s contribution to increased tar sands development, greenhouse gas emissions, and 
pollution at U.S. refineries.12 
 

The main assumption that the DSEIS uses to reach this conclusion is that if no major 
pipelines are built, shipments of crude oil by rail could increase at a rate that would also allow 
for unfettered tar sands growth.13  

 
 The DSEIS also acknowledges that domestic supply of light, sweet crude oil has 
dramatically increased and will continue to increase.14 However, the DSEIS concludes that this 
increase in domestic supply will not affect the demand for tar sands crude oil because Gulf Coast 
refiners are already set up to process heavy crude oil and it would be too inefficient and 
expensive for them to switch to processing the lighter domestic crudes.15 
 
 The Sierra Club, et. al., submitted comments on the DSEIS that rebutted many of these 
assumptions and conclusions.16 However, the State Department offered a mere 45 days for the 
public to comment on the DSEIS, which is the shortest possible comment period under the law, 
and failed to make available to the public key studies on which the DSEIS’ conclusions were 
based.17  
 
 The Environmental Protection Agency (EPA) also submitted comments that called into 
question many of the DSEIS’ conclusions.18 For example, the EPA recognized that the DSEIS’s 
“conclusion that oil sands crude will find a way to market with or without the Project is the 
                                                                                                                                                                                           
for the crude oil market in a manner that would lead to a change in the key conclusions reached in the 
2011 Final EIS.”) 
12 See., e.g., DSEIS, at 1.4-14 (“It is likely that increasing amounts of WCSB crudes will reach Gulf Coast 
refiners whether or not the proposed Project goes forward.”); DSEIS, 4.15-79. 
13 See, e.g., DSEIS, at 1.4-43  (“[T]he current growth of rail in Canada (and also the United States) 
suggests that rail loading capacity could increase as necessary, and is already increasing, to keep pace 
with the latest CAPP projections. Other factors discussed below point to the potential for rail capacity 
growth to be sustainable and scalable to large volume over time, thus matching WCSB production growth 
and avoiding shut-in of WCSB production regardless of pipeline capacity.”); DSEIS, at 1.4-49 (“[N]o 
information has been found that would indicate rail growth in the WCSB could not grow at a similar rate 
to recent rail growth trends.”); DSEIS, at 1.4-49 (Higher costs of rail transport is “not likely to be a 
disincentive … if pipeline capacity was not available.”) 
14 See, e.g., DSEIS, at 1.4-1 (“[D]omestic production of crude oil has increased and is expected to 
continue increasing over the next 10 to 15 years.”).  
15 DSEIS, at 1.4-21 and 22 (“[A]lthough refiners’ can be expected to make adjustments in their operations 
to take advantage of the increased supply of light crudes on the markets, shutting down their heavy crude 
upgrading units would likely be the most inefficient and expensive option.”). 
16 See Comments of Sierra Club, et. al., to the Department of State on the Draft Supplemental 
Environmental Impact Statement for the TransCanada Keystone XL Pipeline, April 22, 2013, at 37-45 
(addressing the DSEIS’ “inevitability” theory and arguing that Keystone XL will, in fact, cause an 
increase in tar sands development); 46-51 (addressing the likelihood of alternative pipeline proposals); 
52-61(addressing the feasibility of rail as a viable alternative); 58 and Appendix I: 16-26 (addressing the 
DSEIS’ failure to consider PADD III refineries converting to process more light domestic crude oil); 119-
23, 173, 181 (addressing the difficulties of cleaning up a dilbit spill in waterways). 
17 See id. at 5-7 (discussing insufficient comment period), 4-5, 64 (discussing missing documents).  
18 EPA Letter of April 22, 2013 (hereafter, “EPA Comments”). 
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central finding that supports the DSEIS’s conclusions regarding the Project’s potential GHG 
emissions impacts,” but that the analysis is “not based on an updated energy-economic modeling 
effort” and requires further analysis.19 The EPA also criticized the DSEIS’ analysis of the risks 
and impacts of pipeline spills, its analysis of alternative routes, and its failure to estimate the 
monetized cost of project’s climate impacts.20  
 
 In addition, a coalition of some of the nation’s most prominent climate scientists 
commented on the DSEIS and found that its conclusions to be “without merit in many critical 
areas.”21 They noted that “despite the claims of the EIS that the environmental impacts are 
minor, these assertions are not supported by the science.”22 The scientists also disagreed with the 
DSEIS’ estimate of lifecycle greenhouse gas emissions from tar sands-derived fuel, and 
disagreed with the DSEIS’ conclusions that demand for WCSB crude would not be reduced by 
growing domestic production and that rejection of Keystone XL would not affect the rate of tar 
sands development.23 
 
III.  SIGNIFICANT NEW INFORMATION IS RELEVANT TO THE 

ENVIRONMENTAL IMPACTS OF KEYSTONE XL  
 

Since the State Department published the DSEIS, and especially since the comment 
period closed on April 22, 2013, significant new information has come to light that paints a 
“seriously different picture of the environmental landscape such that another hard look is 
necessary.” State of Wis. v. Weinberger, 745 F.2d 412, 418 (7th Cir. 1984). This information 
requires the State Department to prepare a supplement to the DSEIS and provide further 
opportunity for public comment.  

 
The documents discussed herein constitute significant new information relevant to 

environmental concerns, and thus require preparation of a supplemental EIS pursuant to 40 
C.F.R. § 1502.9.  

 
A.  Significant New Information Concerning the Feasibility of Rail as an 

Alternative to KXL 
 
The DSEIS contains the flawed conclusion that:  “Approval or denial of any one crude oil 

transport project, including the proposed Project, remains unlikely to significantly impact the rate 
of extraction in the oil sands…”24 They provided two major assumptions to support that 
conclusion: 
 

First, the DSEIS states that if no additional pipeline capacity comes online in the near 
future, rail shipments of WCSB crude could increase at a rate of 175,000 bpd each year, 

                                                           
19 EPA Comments, at 3.  
20 Id. at 3, 5, 2.  
21 Comments From 29 Climate Scientists, Ecologists And Environmental Health Scientists on the 
Supplementary EIS for the Keystone XL Pipeline Proposal, April 2, 2013, at 1.  
22 Id. at 4.  
23 Id. at 1-2.  
24 DSEIS, at 1.4-1.  
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providing an equal amount of capacity (700-830,000 bpd) to the same destination (Port 
Arthur/Houston, Texas), and thus there would be no infrastructure constraint on tar sands 
development.25  

 
Second, the DSEIS states that the increased cost of rail transport (about double pipeline 

cost by State’s assessment and triple by some estimates) will not hinder the extent that rail will 
replace pipeline transport nor will the consequent reduced netbacks (profits) to producers reduce 
the rate of tar sands production growth.26   
 

The Sierra Club, et. al., rebutted these assumptions in its comments.27 Similarly, the EPA 
recognizes the significance of the DSEIS’ rail analysis and criticizes the Department of State for 
failing to adequately support its findings:  

 
The market analysis and the conclusion that oil sands crude will find a way to 
market with or without the Project is the central finding that supports the DSEIS’s 
conclusions regarding the Project’s potential GHG emissions impacts. Because 
the market analysis is so central to this key conclusion, we think it is important 
that it be as complete and accurate as possible. We note that the discussion in the 
DSEIS regarding energy markets, while informative, is not based on an updated 
energy-economic modeling effort. The DSEIS includes a discussion of rail 
logistics and the potential growth of rail as a transport option, however we 
recommend that the Final EIS provide a more careful review of the market 
analysis and transport options. This analysis should include further investigation 
of rail capacity and costs, recognizing that the potential for much higher per barrel 

                                                           
25 DSEIS, at 1.4-43 (“[T]he current growth of rail in Canada (and also the United States) suggests that rail 
loading capacity could increase as necessary, and is already increasing, to keep pace with the latest CAPP 
projections. Other factors discussed below point to the potential for rail capacity growth to be sustainable 
and scalable to large volume over time, thus matching WCSB production growth and avoiding shut-in of 
WCSB production regardless of pipeline capacity.”); DSEIS, at 1.4-49 (“[N]o information has been found 
that would indicate rail growth in the WCSB could not grow at a similar rate to recent rail growth 
trends.”); DSEIS, at 1.4-49. (Higher costs of rail transport is “not likely to be a disincentive … if pipeline 
capacity was not available.”); DSEIS, at 1.4-44 (“Rail on- and off-loading facilities have been constructed 
at a similar pace over the past 2 years throughout the United States, with an estimated 1 million bpd of 
off-loading capacity in place by the end of 2012 that provides access to Gulf Coast refineries.”); DSEIS, 
at 1.4-48 (“[T]here are enough insulated rail cars that will be delivered by the end of 2014 that could 
transport a greater volume of oil sands bitumen than the proposed Project.”); DSEIS, at 1.4-49 (Even if 
constraints were to occur, “[a]fter 2017, sufficient rail infrastructure would be in place to accommodate 
the full capacity of the proposed Project.”) 
26 DSEIS, at 1.4-1 (“[P]rojected crude oil prices are sufficient to support production of essentially all 
Western Canadian (and U.S. tight oil) crude oil projects, even with potentially somewhat more expensive 
transport options to market in the form of alternative pipelines and rail”); DSEIS, at 1.4-49 (“Even if 
transport costs for rail, barge and tanker were appreciably higher, there would still be an overriding 
incentive to use those modes to avoid production shut-in”); DSEIS, at 1.4-57 (“[I]f the 830,000 bpd 
capacity of the proposed Project had to be shipped by rail and other means with an average increase in 
transport cost of $5 per barrel…then the implied potential change in production could be from 20,000 to 
30,000 bpd in 2030 (from 0.4 to 0.6 percent of total WCSB production).”) 
27 Comments of the Sierra Club, et al., at 52-61(addressing the feasibility of rail as a viable alternative).  
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rail shipment costs than presented in the DSEIS. This analysis should consider 
how the level and pace of oil sands crude production might be affected by higher 
transportation costs and the potential for congestion impacts to slow rail transport 
of crude.28  
 

 Comments submitted on the DSEIS by Herbert Fritzell, a railroad company employee 
with over 20 years in the railroad logistics industry, blasted the DSEIS for drastically 
underestimating the costs of shipping WCSB crude oil by rail and for failing to demonstrate how 
it reached its estimates.  
 
 Since the DSEIS comment period closed, the following significant new information has 
emerged that contradicts the DSEIS’ findings with respect to the feasibility of rail shipments to 
support the same rate of tar sands growth as Keystone XL.  
 

1.  Goldman Sachs analysis shows rail is not a feasible alternative for 
Keystone XL 

 
A new report published by Goldman Sachs Global Investment Research team on June 2, 

2013 titled Getting oil out of Canada: Heavy oil diffs expected to stay wide and volatile (“GS 
Report”), casts serious doubts on the DSEIS’ assumptions regarding rail.29   

 
The GS report notes there are high cost and technical and logistical barriers to rail 

transport.  The GS report acknowledges rail may grow in the event that Keystone XL is not built 
but nowhere suggests that rail can replace pipeline capacity in full. It also forecasts very steep 
price discounts for Canadian bitumen blends (WCS) should pipelines to the Gulf Coast not 
materialize. It suggests that these would only partially be eased by a combination of rail transport 
and reduced bitumen production. These price discounts are steep enough to undermine a 
substantial proportion of currently proposed tar sands projects. 
 

Significantly, the GS report noted that Keystone XL would likely affect the rate of tar 
sands extraction by virtue of lowered prices for Canadian oil.  In this event, GS found that tar 
sands projects would likely be deferred or canceled. 
 

Consequently, the forecasts for the price of tar sands (WCS) in the GS report are 
especially noteworthy.  Based on assumptions about the cost of new tar sands operations, the GS 
analysis suggests that without pipelines to the Gulf Coast, tar sands production growth could be 
substantially curtailed. 30 This is in stark contrast to the State Department’s conclusion that only 
a small amount of production would be curtailed (20,000 - 30,000 bpd), which is the key 
assumption underlying the conclusion that the pipeline’s environmental impact would be 
negligible. 
 
 
                                                           
28 EPA Comments, at 3.  
29 Getting oil out of Canada: Heavy oil diffs expected to stay wide and volatile, attached as Exhibit 1.  
30 Most proposed mining projects and many in situ (SAGD) require at least $78 a barrel to be profitable. 
At the $50-60/bbl range, many of the more affordable SAGD projects are threatened 
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Key passages from the report include:  
 

We see significant challenges with all three proposed directions. Regulatory, 
environmental, and local community opposition has increased in recent years, which is 
currently delaying planned pipeline projects to the south and west and we suspect will 
ultimately impact flows to the East (planned projects to the East are at an earlier stage 
and have yet to meet with resistance, but we think this will change). Rail will help fill 
some of the gap, but is more expensive on a per unit basis.31 […] 

 
We estimate that rail capacity is currently about 150,000 bpd of crude oil from Western 
Canada to the United States, and is expected to grow to at least 200,000 b/d in 2014 and 
potentially as high as 500,000 bpd over the next 3-4 years. A majority of current rail flow 
is for light crude oil, since transporting bitumen/WCS carries additional logistical hurdles 
vis-à-vis light.32  
 

• The first hurdle is that bitumen/heavy crude oil rail cars have to be specially 
made, so that their viscous cargo can be heated by steam in order to flow the 
crude out of car. 
 

• Secondly, heating a rail car so that the heavy crude oil can be unloaded takes 
more time than simply tapping a rail car filled with light oil, which means fewer 
heavy barrels per day can be transported than light. 
 

• Third, bitumen and WCS are denser than light crude, and since rail cars have 
maximum weight restrictions, fewer barrels of heavy crude can be carried in each 
car compared to light. Therefore, of the 150,000 bpd of crude transported by rail 
in 2013, we estimate that no more than 40% is likely to be heavy (and this number 
could prove closer to 20%).33 

 
 

2. Enbridge financial documents note that rail is diverting light crude, not 
heavy tar sands  

 
The transcript of the Enbridge First Quarter 2013 Earnings Conference Call on May 8, 

2013 confirms that crude by rail is not materially affecting transportation of heavy crudes from 
Alberta, which continue to be pipeline dependent. Instead, rail is substantially impacting 
transportation of light crude production, notably Bakken production in North Dakota and 
neighboring Saskatchewan. Part of the reason for that is the tighter differentials involved with 
shipping tar sands crude oil by rail.  

 

                                                           
31 Ex. 1, at 11. 
32  Note that State gave a similar figure for 2013 rail capacity but failed to note that the majority of this 
was light oil not tar sands bitumen blends. The reality is that railing bitumen is more costly and requires 
more expensive infrastructure investment. 
33 Id. at 15. 
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In response to a question about the potential for diversion of crude oil from pipeline to 
rail, Steve Wuori, Enbridge’s Executive Vice President for Liquids Pipelines & Major Projects, 
stated the following: 

  
Really the Mainline hasn't been and isn't going to be deeply affected by rail 
diversions particularly from Alberta. The rail diversions really occurred in our 
Saskatchewan and North Dakota Bakken systems where we have seen, as you 
know, quite a bit of rail activity. And then of course that would in the light crude 
space filter over to the Mainline.…So I think that in terms of the Mainline, 
generally if there is any diversions it would be light crude and driven more by the 
Bakken systems than by anything from Alberta. So no diversions in terms of or 
off-loading of the Mainline in terms of heavy crude, light crude coming from 
those systems, but also coming up back for two reasons, one is the capacity 
expansion. The other, frankly, is tightening differentials at the coast where we are 
going to see rail become less attractive as those differentials tighten in toward and 
hover around CAD10.34 
 
Put simply, Enbridge’s Mainline pipeline, which transports the bulk of WCSB crude 

production, has experienced a sizable migration of crude flows from pipeline to rail for light 
crudes produced in North Dakota and Saskatchewan, but is not experiencing, and is not 
expecting to experience, anything similar with respect to heavy crudes coming out of Alberta. 

 
3.  Canadian Natural Resources Minister Joe Oliver noted the connection 

between Keystone XL and tar sands expansion 
 
 On April 24, 2012, Reuters published a story that included important quotes from 
Canadian Natural Resources Minister Joe Oliver regarding the feasibility of rail to replace 
Keystone XL’s capacity. Mr. Oliver, who has extensive knowledge of the subject as Canada’s 
top energy official, stated unequivocally that rail could not fully replace Keystone XL and that 
rejection of Keystone XL would put a dent in tar sands development. The article stated:   
 

“I don't think anybody feels that it could be a substitute for pipelines," Oliver told 
Reuters…. Oliver said pipelines reliably beats crude-by-rail which "is more 
expensive for longer hauls than pipelines….It is a good supplement but not the 
longer-term solution," he said. "I don't think anybody would suggest it is.” Oliver, 
who said advocating for Keystone is one of his top priorities. He is in Washington 
this week to meet with lawmakers and other officials. Asked if a rail-only 
scenario would put a dent in oil sand production, he said "Yes, I would say it 
would. But we don't see that happening."35 

                                                           
34 Enbridge, Enbridge Q1 2013 Earnings Conference Call (May 8, 2013), Transcript, at 12, May 
8, 2013, 
http://www.enbridge.com/~/media/www/Site%20Documents/Investor%20Relations/2013/2013_
ENB-TO_AGM-Transcript-2013-05-19.pdf.  
35 Patrick Rucker, Crude-by-rail no substitute for Keystone XL -energy minister, Reuters, April 24, 2013, 
attached as Exhibit 2, also available at http://www.reuters.com/article/2013/04/24/usa-keystone-rail-
idUSL2N0DB23P20130424.  

http://www.enbridge.com/~/media/www/Site%20Documents/Investor%20Relations/2013/2013_ENB-TO_AGM-Transcript-2013-05-19.pdf
http://www.enbridge.com/~/media/www/Site%20Documents/Investor%20Relations/2013/2013_ENB-TO_AGM-Transcript-2013-05-19.pdf
http://www.reuters.com/article/2013/04/24/usa-keystone-rail-idUSL2N0DB23P20130424
http://www.reuters.com/article/2013/04/24/usa-keystone-rail-idUSL2N0DB23P20130424
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4.  New information showing rising production costs for new tar sands 
projects 

 
Since the DSEIS public comment period closed, the Canadian Energy Research Institute 

(CERI) has released new information showing that production costs for new tar sands projects 
have increased from 2012 to 2013. In evaluating sensitivity of tar sands expansion projects to 
higher transportation costs, the DSEIS assumed that production costs for new tar sands projects 
would remain constant at 2011 levels through 2040.36 In their comments, Sierra Club et. al. 
noted that 2012 breakeven prices for new tar sands projects had already increased substantially 
from 2011.37 

 
In its May report, CERI found that year over year breakeven costs for new tar sands 

projects have continued to increase. In particular, 2013 break-even costs for new in situ projects 
reached $77.85 per barrel (6.3% higher than 2012), breakeven costs for new standalone mines 
reached $99.49 per barrel (13.2% higher than 2012) and new mines w/ upgraders required 
$103.16 per barrel (10.9% higher than 2012).38 

 
It should also be noted that these estimates assume low transportation costs. CERI 

assumed transportation from the field to Cushing, Oklahoma would cost $4.51 per barrel.39 
Higher transportation costs from northern Alberta to the Gulf Coast would increase breakeven 
prices above those estimated by CERI.  

 
5.  New information for IEA and futures markets show oil prices will likely 

be substantially lower than DSEIS estimates  
 

Since the DSEIS was released, information from the International Energy Agency (IEA) 
and the Chicago Mercantile Exchange (CME) point to lower crude oil prices in the medium term 
than those assumed State’s analysis. In its analysis, the DSEIS used EIA’s 2011 International 
Energy Outlook (IEO) to project global oil prices. The IEO assumed that global oil prices would 
reach $108 per barrel by 2020, with oil production reaching 97.6 million bpd by that time.40 

 
However, IEA’s Medium Term Market report, which was released after the DSEIS 

comment period closed, shows that global oil production will reach significantly higher levels 
than EIA’s 2011 estimates, due in a large part to increasing tight oil production. IEA’s analysis 
forecasts that global oil production will reach 103.6 million bpd by 2018 – six million bpd higher 

                                                           
36 DSEIS, at 1.4.52-53. 
37 Comments of the Sierra Club, et. al., at 61-62. 
38 Canadian Energy Research Institute (CERI), Canadian Oil Sands Supply Costs and Development 
Projects (2012-2046), May 2013, at 31, attached as Exhibit 4, also available at 
http://www.ceri.ca/images/stories/2013-05-27_CERI_Study_133_-_Oil_Sands_Update_2012-2046.pdf.  
39 Id. at 26. 
40 Energy Information Administration (EIA), International Energy Outlook 2011, pg. 26. 

http://www.ceri.ca/images/stories/2013-05-27_CERI_Study_133_-_Oil_Sands_Update_2012-2046.pdf
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than EIA’s 2020 estimate.41 This will create downward pressures on oil prices. IEA’s recent 
forecast suggests that global oil prices will trend downward to reach $93 a barrel.42 

 
Commodity market expectations validate a lower oil price scenario. Chicago Mercantile 

Exchange futures traders currently anticipate Brent crude prices to decline from their current 
levels of $106 per barrel in August 2013 to $88 per barrel in December 2019.43 Future traders 
expect West Texas Intermediate (WTI) price levels to decline to $81 a barrel by 2020.44 These 
prices are substantially below those considered in the DSEIS, which assumed that in 2020 Brent 
crude prices will approach $130 a barrel and WTI prices will exceed $100 a barrel.45 

 
The lower prices highlight the economically marginalized position occupied by proposed 

tar sands expansion products and suggest that these projects will be significantly more sensitive 
to higher transportation costs than assumed by State in its DSEIS.  

 
B. Significant New Information Concerning Refineries Switching to Lighter 

Domestic Crude Oil  
 

The DSEIS concluded that growing domestic light oil production from tight oil 
formations was not a threat to the market for Canadian bitumen blends on the US Gulf Coast: 
“The increase in domestic production of light crude is expected to result in a substantial 
reduction in imports of light crude oils rather than a reduction in demand for heavy, sour crude 
oils, including from Canada.”46  

 
Since the end of the comment period for the DSEIS, the evidence has grown substantially 

that surging domestic light crude production will not only back out light oil imports but also 
displace some of the market for heavy oil. Analysis from the EIA and various market analysts 
together with multiple comments from refining executives at conferences and on earnings calls 
with investors, show that a transformation is occurring at Gulf Coast refineries that is entirely 
unprecedented. While we had some inclination of this when we wrote the initial comments, the 
extent of the transformation was unforeseen.  

 
Light oil is cheaper to refine as it requires less intensive processing and inputs. While 

cokers represent substantial investments for refiners, they also incur significant operating costs. 
It is now clear that as long as domestic light oil is discounted on the Gulf Coast, which it is 
expected to be for years to come, refiners will look to maximize their use of it. As Gulf Coast 
refiners have already neared the point of backing out all light oil imports, and light oil production 
continues to grow, they are now finding ways to increase light oil processing.  

                                                           
41 International Energy Agency (IEA), Medium-Term Oil Market Report 2013, pg. 8, attached as Exhibit 
5; EIA Outlook, at 26. 
42 IEA Report, at 18. 
43 Chicago Market Exchange (CME) Group, Brent Crude Oil Last-Day Financial Futures, attached as 
Exhibit 6, also available at http://www.cmegroup.com/trading/energy/crude-oil/brent-crude-oil-last-
day_quotes_globex.html, (accessed June 20, 2013).  
44 Id.  
45 DSEIS, at 1.4.53.  
46 DSEIS, at 1.4-20; also, see Comments of Sierra Club, et. al., at 58 and Appendix I: 14-26. 

http://www.cmegroup.com/trading/energy/crude-oil/brent-crude-oil-last-day_quotes_globex.html
http://www.cmegroup.com/trading/energy/crude-oil/brent-crude-oil-last-day_quotes_globex.html
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These increases can be made through relatively minor investments in distillation capacity, 

but this also affects downstream processes. Cokers may be idled to various extents at different 
refineries according to specific needs. It is also likely that heavy oil that does arrive at the Gulf 
Coast will be blended with light oil to create more optimal medium blends. Another key result of 
the increased focus on processing light oil and managing ongoing contracts with heavy crude 
importers is that much of Canadian tar sands reaching the Gulf Coast will have to be exported. 
Put together, the demand for heavy oil on the Gulf Coast is clearly reduced by the influx of 
discounted light oil; this is a structural shift that may continue into the 2020s and beyond.  

 
This emerging information underscores EPA’s criticism that “the discussion in the 

DSEIS regarding energy markets, while informative, is not based on an updated energy-
economic modeling effort.”47  Therefore, the following significant new information requires the 
Department of State to undertake a thorough reexamination of the DSEIS’ Market Analysis for 
Keystone XL. 

 
1.       EIA This Week in Petroleum, May 1, 2013  

 
The Energy Information Administration (EIA), in its May 1, 2013 edition of “This Week 

in Petroleum,” raises for the first time the possibility that the surge in domestic light oil may lead 
to idled cokers on the Gulf Coast and that heavy oil refiners may make investments to increase 
their capacity to process domestic light oil:  

 
U.S. light sweet crude could be priced at a sustained discount relative to 
comparable international seaborne crudes by an amount sufficient to encourage its 
use in refineries along the Gulf Coast that are optimized for heavier crudes. (…) 
 In the short-run, U.S. refiners that switch from heavy to light crude may need to 
reduce their total volume of refinery runs given operating constraints that limit 
their ability to handle light fractions. Over time, these refineries may invest 
capital to increase the capability to run light crudes. For example, they may 
increase capacity to process light ends from distillation to avoid reducing crude 
input volume when running light crudes.  (…) Complex refineries in the United 
States may idle or cut back the use of cokers and other secondary processing units 
designed to support heavy crude processing. 48 

 
2.  Eurasia Group Analysis, June 4, 2013 

 
On 4 June, political risk analysts at Eurasia Group published analysis that listed 

light/heavy refinery switching at Gulf Coast refineries among a number of risks faced by tar 
sands producers. Other risks documented in this report are discussed below. The report stated the 
following:  

 

                                                           
47 EPA Comments, at 3.  
48 See, Exhibit 7 at 2, also available at 
http://www.eia.gov/oog/info/twip/twiparch/2013/130501/twipprint.html 

http://www.eia.gov/oog/info/twip/twiparch/2013/130501/twipprint.html
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Yet during the multi-year period of extended review for the pipeline, market 
conditions have changed dramatically. These changes reinforce the view that 
Keystone XL will at best deliver significant but temporary relief for Alberta oil 
sands producers facing heavy discounts for their product due to the current lack of 
market access. 
 
Furthermore, in a mirror image of what has happened with big refinery 
conversion projects in PADD II designed to increase runs of Canadian dilbit, 
several complex USGC refiners are investing in capacity to increase their runs of 
domestic light sweet crudes. For the most part, these investments are intended to 
displace imports of light sweet oil with Eagle Ford/Permian output, but they may 
also serve to displace some heavy sour demand as well. 
 
This would occur if refiners opt to "throttle down" cokers and increase runs of 
"advantaged" light sweet, which they would likely do when the discount for 
heavy versus light collapses to less than $10/barrel. The current discount for 
benchmark heavy Mexican Maya versus Brent is $8, or roughly 8%. With the 
latest IEA medium-term forecast showing US light oil production jumping 
2.8mmbpd between 2012 and 2018 versus a 1.2mmbpd gain for Canada, 
downward price pressure on light sweet oil benchmarks will continue.49 
 
These two recent reports are confirmed by the following comments made by refining 

executives regarding current and potential activities to increase light oil refining at heavy oil 
refineries and elsewhere.   

 
3. Comments of Phillips66 Executives  

 
Comments by Phillips66 executive Greg Garland on an Earnings Call in January 2013, 

demonstrate the low level of investment required to convert heavy oil refineries to light oil 
processing.50 

 
The company’s Sweeny, Texas refinery is a 250,000 bpd heavy oil refinery with a 78,000 

bpd coker. The refinery is well situated to receive domestic light oil from the Eagle Ford field in 
Texas and elsewhere. It has already maximized its intake of domestic light crude at 60,000 b/d 
and the company has looked into converting the entire refinery to all light sweet crude. While 
they are yet to make a decision to do this, Garland estimated that doing so would cost less than 
$50 million.  This is a very small amount of investment compared to the multi-billion dollar 
investments required to increase heavy oil refining capacity.  

 
 
 
 

                                                           
49 (The Eurasia Group brief is not publically available and is attached as Exhibit 8) 
50 Phillips 66 Fourth-Quarter Earnings Conference Call: January 30, 2013, attached as Exhibit 9, also 
available at http://www.phillips66.com/EN/investor/presentations_ccalls/Documents/PSX-Transcript-
2013-01-30T.pdf 

http://www.phillips66.com/EN/investor/presentations_ccalls/Documents/PSX-Transcript-2013-01-30T.pdf
http://www.phillips66.com/EN/investor/presentations_ccalls/Documents/PSX-Transcript-2013-01-30T.pdf


13 
 

Kate Minyard - JPMorgan – Analyst: 
  
Can you talk about whether there are any practical or logistical limitations within the 
refining system to how much sweet versus how much heavy crude you can run, what 
your flexibility parameters are there?  
 
Greg Garland - Phillips 66 - Chairman, CEO:  
 
Okay. We can certainly do that, Kate. Good morning. Thanks. We can run about 350 a 
day in the Gulf Coast of light sweet crude. And we can push the limits of that. At 
Sweeny, primarily a heavy refinery, we can run, I guess -- I don't know -- 60 a day of 
light sweet there. We've looked at running all sweet at that facility, and we would have to 
derate the facility by about 20% or so.  
 
We know what the investment is to correct that. It's probably less than $50 million at 
Sweeny for us. So we will look at that and watch that. […]  
 
We think we have quite a bit of room left to run in terms of accelerating advantaged 
crude capture around our refineries. 

 
The following slide from a recent Phillips66 presentation shows the extent to which the 

company plans to increase its intake of domestic light crude over the next three years.51 The 
WTI/WTS portion of the graph relates to domestic and Canadian light sweet crudes. The growth 
forecast for this category of crude oils is far greater than that for other Canadian or heavy oils. 
 

                                                           
51 See, Exhibit 10 at slide 7, also available at 
http://www.phillips66.com/EN/investor/presentations_ccalls/Documents/PSXCitiGlobalEnergyUtilitiesC
onference.pdf 

http://www.phillips66.com/EN/investor/presentations_ccalls/Documents/PSXCitiGlobalEnergyUtilitiesConference.pdf
http://www.phillips66.com/EN/investor/presentations_ccalls/Documents/PSXCitiGlobalEnergyUtilitiesConference.pdf
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4.  Valero Conference, May 15, 2013, and Other Recent Statements 
 
Valero is the world’s leading independent refiner with 12 refineries in the United States, 

three of which are very close to the Keystone XL terminus. Valero’s Port Arthur refinery has 
invested in a hydrocracker and other modifications specifically in anticipation of Canadian dilbit 
arriving on the Keystone XL pipeline. 

 
Yet Valero has indicated that it is seeking to increase light oil processing at its Gulf Coast 

refineries, including Port Arthur and has even stated that if Keystone XL was not built, it would 
look to increasing light oil refining further.  

 
At a conference on May 15, 2013, Valero CEO outlined how dramatically the market has 

changed for US refiners and particularly how refiners are looking to do less conversion and more 
distillation because of the abundance of domestic light oil.52 Relevant statements include: 

 
Then you have the Gulf Coast situation. And what I add to that -- the world has 
changed dramatically with all this light sweet oil. Valero was convinced four, 
five, six years guys ago that the future was processing of heavy oil, heavy sour 
oil. That's why we have the cokers, that's why we have all of that. If you were 

                                                           
52 Valero Conference Transcript: Citi Global Energy and Utilities Conference 15 May, 2013, 
attached as Exhibit 11. 
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going to build a grassroots refinery today, you would not build a coking refinery. 
You would build a light-sweet refinery. […] 
 
So then what happens, you start trying to get into our heavy-sour refineries more 
light sweet crude. Our people use their ingenuity like other companies' people use 
their ingenuity to get more into the mix. We change an exchanger, we get a permit 
and do the pre-flash, we work it, we take our vapors somewhere else in the 
refinery, and we keep figuring out ways to run more light sweet crudes in our 
heavy plants. But it does take some investment, as Gene mentioned, where we 
have announced two crude toppers. […] 
 
And I want you to understand why we do something like that. Historically, we 
made money on conversion. Now you are in a long crude market. […] 
 
So that says you probably need to be generating your own feedstocks with oil in 
the US. Remember, once you make the feedstocks, they trade at world prices. 
You can't export crude, but world prices are for feedstocks, so now you have very 
good economics in the sense to boil oil. And so we have projects that will start to 
get done over the next couple of years that will allow us to generate -- take more 
light sweet oil and generate feedstocks for some of the conversion units that used 
to purchase feedstocks.  
 
In January 2013, Valero held a ‘Refining 101’ workshop for analysts and investors. In the 

presentation several slides were dedicated to the issue of increasing light oil refining capacity.53  
 
In the first slide, Valero outlines its expectation that a growing supply of domestic light 

sweet crude will create a structural light crude discount on the Gulf Coast. It explains that 
dealing with this will start with replacing light imports and go on to replacing heavy oil capacity 
with light. 

 

                                                           
53 Valero Refining 101, January 17, 2013, attached as Exhibit 12, also available at 
http://phx.corporate-
ir.net/External.File?item=UGFyZW50SUQ9MTY4MTM4fENoaWxkSUQ9LTF8VHlwZT0z&t=
1  (Emphasis highlighting added) 

http://phx.corporate-ir.net/External.File?item=UGFyZW50SUQ9MTY4MTM4fENoaWxkSUQ9LTF8VHlwZT0z&t=1
http://phx.corporate-ir.net/External.File?item=UGFyZW50SUQ9MTY4MTM4fENoaWxkSUQ9LTF8VHlwZT0z&t=1
http://phx.corporate-ir.net/External.File?item=UGFyZW50SUQ9MTY4MTM4fENoaWxkSUQ9LTF8VHlwZT0z&t=1


16 
 

 
Valero then goes on to discuss the constraints to increasing light capacity but notes at the 

end of the slide that most of these can be addressed with investments of tens to hundreds of 
millions of dollars. Again, these are relatively minor investments for multi-billion dollar 
refineries, especially at the low to middle end of the scale. 

 

 
Valero next goes on to show how it has already displaced all light sweet imports at its 

Gulf Coast and Memphis refineries, increased it total light sweet input at these refineries and is 
looking at how to increase it further. 
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Valero also showed that lower distillate yield, an issue that some have cited as being a 

constraint on refiner’s interest to increase domestic light oil refining, is not the rule when 
switching to domestic light crude.  
 

 
This information is confirmed by earlier Valero statements - it first discussed the switch 

to lighter crudes in a discussion with analysts at its Q1-2012 earnings call in May 2012.54 There, 
an analyst from Bank of America-Merrill Lynch asked Valero executives how the company was 
taking advantage of domestic discounted crudes. Valero’s Chief Commercial Officer Joseph W. 
Gorder responded: 

                                                           
54 Valero Q1-2012 Earnings Call, May 01, 2012. Transcript attached as Exhibit 13, also available 
at http://seekingalpha.com/article/548801-valero-energy-s-ceo-discusses-q1-2012-results-
earnings-call-transcript 
 

http://seekingalpha.com/article/548801-valero-energy-s-ceo-discusses-q1-2012-results-earnings-call-transcript
http://seekingalpha.com/article/548801-valero-energy-s-ceo-discusses-q1-2012-results-earnings-call-transcript
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What we’re doing is looking for every opportunity to run more light-sweet domestic 
crude. We currently run about 200 (thousand barrels) a day, and we think that we can 
take that up by perhaps another 200, based on some projects that we’re looking at. 
 
Later on, Deutsche Bank’s leading oil analyst Paul Sankey pursued the theme further and 

asked exactly what the plans were for making those additional 200,000 bpd increases.  CEO 
William Klesse broke down the plans: 

 
We could run about 85,000 at Houston, 40,000 at Texas City, 40,000 at Port Arthur, 
20,000 at St. Charles and 50,000 or so at Meraux. 
 
Sankey asked if that can be done without extra capital and Klesse responded: “some 

spending but minor, very minor.” 
 
Valero’s Houston, Texas City and Port Arthur refineries are all potential customers for 

the oil that would be transported by Keystone XL.  
 

Paul Sankey then asked: “[L]et’s say, for example, Keystone was not approved or it was 
uncertain for another 3 years, 4 years, whatever? Would you — what would you do then?” 
 
Klesse responded: 
 

Well, what we would be forced to do is look at being able to run more light-sweet — 
light and medium crudes in some (of) our refineries, because it would all be dependent on 
what the diff is for the heavy sour. 
 
The issue of how much of a differential to discounted light oil heavy sour oil will need to 

sell at, and whether the netback after transportation costs can support continued tar sands 
production growth is discussed in a following section. 

 
5.  LyondellBasell/Houston Refining Statements  

 
LyondellBasell operates a 273,000 bpd heavy oil refinery in Houston, the heart of 

Keystone XL’s delivery zone. The Houston Refining facility is described on its website as “one 
of the largest refineries in the United States designed to process heavy-sulfur crude oil.”55  

 
However, recent announcements from the company suggest that it is getting ready to 

change its crude slate to around 50% domestic light oil. Its 2012 Annual Report stated:  
 

                                                           
55 http://www.lyondellbasell.com/WorldWideLocations/NorthAmerica/USA/Texas/HoustonRefining/ 
Houston Refining has a 97,500 bpd coker and has traditionally processed an especially heavy, high sulfur 
crude supply. DSEIS Table 1.4-5;  
http://www.lyondellbasell.com/WorldWideLocations/NorthAmerica/USA/Texas/HoustonRefining/About
Us/  

http://seekingalpha.com/search/transcripts?term=William+R.+Klesse&sasource=participant
http://www.lyondellbasell.com/WorldWideLocations/NorthAmerica/USA/Texas/HoustonRefining/
http://www.lyondellbasell.com/WorldWideLocations/NorthAmerica/USA/Texas/HoustonRefining/AboutUs/
http://www.lyondellbasell.com/WorldWideLocations/NorthAmerica/USA/Texas/HoustonRefining/AboutUs/
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We are broadening our feedstock flexibility to process crudes with increased 
gravity ranges. Looking forward, this will enable us to consume both the lighter 
crudes being produced in the U.S. and heavy crudes from Canada.56 

 
Lyondell’s Investor Day presentations on March 13, 2013, provide further evidence of the 
refiner’s flexibility and its increasing shift toward domestic light crude. 57 The presentation slide 
titled “Response to Environment/Situation” describes the current scenario, with “[p]ipeline 
infrastructure lagging North American crude development,” but states that “[d]iversifying our 
crude supply” is the first response.58 The presentation also includes a slide titled “The 2012 
Environment shifted Significantly from 2011”; which highlights a newfound “Internal flexibility 
for lighter crude processing.”59 Finally, the presentation closes with a slide looking at the 
“Transition to a New Crude Oil Environment”, which sets the goal of achieving the “[c]apability 
to run 50% light crude oils” through "[b]roadened flexibility.”60  

 
The transcript from the Investor Day presentation on March 13, 2013, shows Houston 

Refining executives positively effervescent about the crude flexibility options now available to 
the refinery, describing it as “the biggest thing that’s happened in our careers.”61 

 
The following excerpts shows how the company remains interested in Canadian heavy 

oil, but now sees it as just one of a number of advantaged crudes available to it. This refinery is 
clearly no longer only a heavy oil refinery but one that will switch its feedstock according to the 
most profitable strategy available to it. 
 

[T]he ability to crack some of those lighter, sweeter crudes as they come down 
from pipelines, West Texas intermediate, West Texas sour into our Gulf Coast 
refinery at reduced cost to make us even more competitive than we have been in 
the past. […] 

 
So let's shift to the Canadian crude for a minute. We think the combination of 
Canadian crude and the heavy crudes that are available for refineries like ours, 
plus the light crudes that are being produced in the mid-continent in West Texas, 
give us a huge ability to change our feedstock cost. This for the refining industry 
and it's not just us at LyondellBasell, it's peers of mine in the industry. This, for 
us, is the biggest thing that's happened in our careers. It's similar to the NGL 

                                                           
56 2012 Annual Report, attached as Exhibit 14, also available at 
http://www.lyondellbasell.com/NR/rdonlyres/996ABA9B-53B6-40F4-A4C7-
8D995FB1FAD6/0/10KandWrap2012.pdf 
57 Investor Day presentations (March 13, 2013) Refining, attached as Exhibit 15, also available at 
http://www.lyondellbasell.com/NR/rdonlyres/4AC0029D-A790-45C0-8FFB-
E7EB19888E81/0/6Refining20130309.pdf 
58 Id. at 3.  
59 Id. at 4.  
60 Id. at 11.  
61 LyondellBasell Industries' CEO Hosts Investor Day (Transcript) LyondellBasell Industries N.V. (LYB) 
March 13, 2013, attached as Exhibit 16, also available at http://seekingalpha.com/article/1272051-
lyondellbasell-industries-ceo-hosts-investor-day-transcript 

http://www.lyondellbasell.com/NR/rdonlyres/996ABA9B-53B6-40F4-A4C7-8D995FB1FAD6/0/10KandWrap2012.pdf
http://www.lyondellbasell.com/NR/rdonlyres/996ABA9B-53B6-40F4-A4C7-8D995FB1FAD6/0/10KandWrap2012.pdf
http://www.lyondellbasell.com/NR/rdonlyres/4AC0029D-A790-45C0-8FFB-E7EB19888E81/0/6Refining20130309.pdf
http://www.lyondellbasell.com/NR/rdonlyres/4AC0029D-A790-45C0-8FFB-E7EB19888E81/0/6Refining20130309.pdf
http://seekingalpha.com/article/1272051-lyondellbasell-industries-ceo-hosts-investor-day-transcript
http://seekingalpha.com/article/1272051-lyondellbasell-industries-ceo-hosts-investor-day-transcript
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situation and gas production. We have the ability to have advantaged feedstocks 
and become an export marketer, very different than where people thought the 
industry was as recently as 3 years ago. […] 

 
West Texas Intermediate. Look at the difference in margin. More importantly, 
look at the margin on it relative to Maya in 2012. Actually can buy West Texas 
Intermediate and lay it in to our Houston Refinery and produce a product slate 
that would give us an advantage. […] 

 
Cushing crude oil, WTI, sells for about $88 a barrel. We could have brought that 
to the Gulf Coast. West Texas sour, heavily discounted, landlocked. With pipeline 
capacity, we ought to be able to bring that to the Gulf Coast. […] 

 
And we'll be connected to a connection to a pipeline that's bringing crude oil in 
from the Eagle Ford shale. So we'll have access to all of those crudes. […] 

 
We're given ourselves the ability to run lighter crudes. It's a very low-cost option. 
We're finishing that workup right now on a turnaround at our Houston Refinery 
and looking forward to being able to take advantage of bringing in WTI when it 
makes sense or running more of the light Canadian when it makes sense. […] 

 
We think flexibility is going to have a whole lot of benefit for us. That ability to 
run light crude, that really came as a byproduct of looking at the Canadian crude, 
is going to help us. We will probably make a little bit more sulfur but fit within 
our existing sulfur plants and our existing permit. We're going to increase the 
gravity range of the crudes that we can buy. So if Eagle Ford crude remains 
discounted, if some of the other light crudes remain discounted, if West Texas 
sour remains discounted, we'll be able to bring all of those crudes in.62 

 
Most recently, at the Barclay’s America’s Select Franchise Conference, May 21, 

LyondellBasell executives told conference participants that:  
 

Recently, this refinery had a chance to go through the turnaround in February-
March time frame of this year. As a result, it would be able to take larger amounts 
of light crude oil, which is attractively priced in the U.S. right now. So it will have 
more flexibility both on the light end of it currently and, of course, retain its 
flexibility to process heavy Canadian crude when it becomes available in a few 
years.63 

 
Of course, this raises the question of what they would do if the Canadian crude does not 

come through.  Absent supply from Canada, importing heavy sour crude from elsewhere is not 
the only option; they can also shift to domestic light crude supply. 
                                                           
62 Id.  
63 Attached as Exhibit 17, also available at http://seekingalpha.com/article/1450591-lyondellbasell-
industries-nv-presents-at-barclay-s-americas-select-franchise-conference-may-21-2013-10-00-
am?part=single 

http://seekingalpha.com/article/1450591-lyondellbasell-industries-nv-presents-at-barclay-s-americas-select-franchise-conference-may-21-2013-10-00-am?part=single
http://seekingalpha.com/article/1450591-lyondellbasell-industries-nv-presents-at-barclay-s-americas-select-franchise-conference-may-21-2013-10-00-am?part=single
http://seekingalpha.com/article/1450591-lyondellbasell-industries-nv-presents-at-barclay-s-americas-select-franchise-conference-may-21-2013-10-00-am?part=single
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6. Flint Hills Resources 

 
The Flint Hills refinery in Corpus Christi had run a mixture of heavy and light crudes but 

will soon convert to 100% Eagle Ford light crude, leaving its 14,000 bpd coker idle, perhaps 
forever.64 The refinery is relatively far from the Keystone XL terminus and may not have been a 
direct customer of the pipeline. However, the Draft SEIS did list the refinery among heavy oil 
importers in the region. It was listed as importing over 12,000 bpd of heavy oil in the first half of 
2012 (Table 1.4-5).  These imports will cease after completion of an ongoing $250 million 
project to increase light oil processing to 100% of the refinery’s capacity.  
 

7.  CVR Refining Statements, May 2, 2013 
 
CVR Refining owns refineries in Oklahoma and Kansas but recently commented in a Q1-

2013 earnings call that Gulf Coast refineries are likely to move away from coking due to the 
flood of light crude.65 

 
I think we will see a lot of crude in the Gulf Coast and there is also another issue 
that's coming up for the Gulf Coast refiners and you can see some of our peers 
having to spend significant capital to handle the ultra-light crudes that either are 
finding in the Eagle Ford and other areas. […] Its condensate or crude mixed with 
condensate very, very light. […] So at some point the Gulf Coast refiners will 
almost have to convert themselves back away from the coking plants that they 
built themselves…” 
 

8.  Turner, Mason & Company 
 
Turner, Mason & Company is an engineering consultant firm with decades of experience 

in North American refining. Recent presentations by the firm have discussed the North American 
crude oil boom and have indicated that light oil refining capacity is likely to increase at the 
expense of heavy oil refining.66 

 
Firstly, they see a high and low range of US crude production growth. Depending on the 

extent of this growth they see the overall US refinery crude slate becoming significantly lighter, 
especially in the high production case. 

 

                                                           
64 Attached as Exhibit 18, also available at 
http://www.fhrcorpuschristi.com/upload/FHRCorpusChristiProjectEagleFordFacts.pdf  
65 CVR Refining, Q1 2013 Results - Earnings Call Transcript, attached as Exhibit 19, also available at 
http://seekingalpha.com/article/1394811-cvr-refining-lp-ceo-discuses-q1-2013-results-earnings-call-
transcript 
66 The following slides are from: Turner, Mason & Company Platts Crude Marketing Conference - March 
1, 2013 - Houston, TX, attached as Exhibit 20, also available at 
http://www.turnermason.com/Publications/petroleum-
publications_assets/North_American_Crude_Boom.pdf  (Emphasis highlighting added) 

http://www.fhrcorpuschristi.com/upload/FHRCorpusChristiProjectEagleFordFacts.pdf
http://seekingalpha.com/article/1394811-cvr-refining-lp-ceo-discuses-q1-2013-results-earnings-call-transcript
http://seekingalpha.com/article/1394811-cvr-refining-lp-ceo-discuses-q1-2013-results-earnings-call-transcript
http://www.turnermason.com/Publications/petroleum-publications_assets/North_American_Crude_Boom.pdf
http://www.turnermason.com/Publications/petroleum-publications_assets/North_American_Crude_Boom.pdf
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The presentation goes on to discuss the implications for the operation of U.S. refineries. 
In the slide below we can see that Turner Mason expects that economic incentives will 
encourage refineries to make the modifications to handle light oil.  The slide also highlights the 
higher acidity of Canadian dilbit (compared to other heavy sour oils) presenting a problem for 
some refineries and raising the issue that simple one-for-one replacement of heavy sour crudes is 
not the case for all refineries; an issue we return to in other sections of this report. 
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9. Platts Webinar, June 20, 2013, suggests Keystone XL crude will not only 
compete with light oil at refineries, but also will experience fierce 
competition with imports of waterborne heavy crudes, which will result 
in the export of Canadian tar sands 

 
The DSEIS dismissed concerns that Canadian tar sands crude would be exported from the 

United States directly via the project stating, “(u)nder the current market outlooks, such an 
option is unlikely to be economically justified primarily due to transportation costs.”67 

 
However, in a webinar on June 20, 2013, Esa Ramasamy, Editorial Director for Oil 

Markets at Platts, clearly stated that the flood of crudes arriving in the Gulf Coast market by 
2015 would force some Canadian heavy crude to be exported from the Gulf Coast.68  

 
In discussing the slide copied below Ramasamy said:  
 
Both of these pipelines will have roughly 1.7 million barrels per day by mid-2015 
and out of the 1.7 million barrels per day close to 90% will be heavy sour 
Canadian crudes. What this does is that it offers the Canadian crudes an outlet that 
they have been seeking very desperately for the past few years. So the Gulf Coast 

                                                           
67 DSEIS, at 1.4-16. 
68 Attached as Exhibit 21, also available at https://event.webcasts.com/viewer/event.jsp?ei=1017631. 

https://event.webcasts.com/viewer/event.jsp?ei=1017631
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may end up being the first place where the Canadians export their crudes out of 
their own country into the US and to other parts of the world. 69 
 

 

Following a question about this in the Q&A session, Ramasamy  clarified by explaining that 
Gulf Coast refiners will be in the position to play off heavy oil suppliers against each other. 
Doing so will mean that there will be times when Canadian heavy oil will be in surplus and will 
have to be exported. This demonstrates that it is overly simplistic to assume that imports of 
heavy oil from Latin American and Middle Eastern suppliers will be simply backed out from the 
Gulf Coast by Canadian supply and that the market will not support Canadian exports from the 
Gulf Coast as the DSEIS suggests. 
 

There is a limit to how much (heavy crude) the Gulf Coast refiners can soak up. 
And a lot of that will depend on the price of Canadian crudes that will end up on 
the Gulf Coast. Bear in mind, if you export a crude from point A to point B, they 
are not looking at the price of Canadian crudes that are in Hardisty, or Edmonton. 
The producers in Canada say what is the price that I can obtain in the Gulf coast. 
They are not going to give it you at TI minus 20 or 30 dollars that has gone 
before. They are looking at TI plus, or maybe TI with a slight discount. Because 
WCS, which is the sort of Canadian heavy sour benchmark, is currently trading at 
WTI minus $12 in Cushing. And if you add $4 of transportation to that, that’s 
WTI minus 8 bucks. 

                                                           
69 Full presentation attached as Ex. 21. 



25 
 

 
So the demand/supply in Houston will affect that. So the price of Canadian heavy 
sour crudes in the Gulf coast will dictate how much the US gulf coast refiners will 
take of that.  Bear in mind that US gulf coast refiners, it takes them only 3-5 days 
to ship crudes from Colombia, Venezuela into the US Gulf Coast and less than 3 
days from Mexico to the Gulf Coast. 
 
So US Gulf Coast refiners sit in a very ideal location where they can pick and 
choose their most economic crudes that offer them the best netbacks. So that’s 
why, there will be opportunities... I mean the US refiners will not always use 
Canadian crudes.  When the Canadian crudes rises in price they will look at other 
alternatives, and force the Canadian crudes to move out of the gulf coast. The 
Canadian crudes cannot go back up into Canada again. They will have to go out. 
Because if you are going to bring up to 1.5 million barrels a day of Canadian 
crudes, you need a lot of storage for that.70 

 

Ramasamy’s response reveals a more realistic view of how Gulf Coast refiners will likely 
respond to having abundant pipeline access to Canadian heavy crudes in addition to abundant 
supplies of domestic crude and continued access to global waterborne crudes. They will be in a 
position to maximize feedstock flexibility, an ideal situation for refiners. Rather than simply 
capturing the US Gulf Coast heavy oil market, Canadian heavy crude suppliers will have to 
compete for the market and they will not always win. This will mean that sometimes they will 
have to take lower netbacks and at other times they will have to seek markets further afield to 
offload their crude.  

Once again, the DSEIS analysis of the dynamic North American crude market appears 
over simplistic and out of date.  

In sum, the evidence presented above clearly shows a new dynamic emerging among US 
Gulf Coast heavy oil refiners. The expectation of structural discounts on domestic light crude 
dramatically opens the options available to refiners to process a wide range of crude oil qualities. 
The investment required to increase light oil capacity is minor compared to the advantages of 
accessing a range of price-advantaged crudes. Despite recent investments in cokers and other 
heavy oil processing equipment, operating this equipment is expensive and makes sense only 
when heavy oil is discounted to light oil. If light oil is available at discounted prices, refiners 
have a double advantage in accessing discounted feedstock that reduces operating costs. 
Therefore, new supplies of heavy oil will have to sell at a significant differential to discounted 
light oil to be attractive. This has three implications. 

 
First, the market for heavy oil is reduced as light oil processing is increased. Second, the 

price-lift that Canadian bitumen producers hope to achieve by accessing the Gulf Coast is 
diminished by the decreased advantage of refining heavy oil and the fact that the Gulf Coast is 
becoming a refining market that is long on oil, just as the Midwest and Rockies region have been 
since 2011.   

                                                           
70 Available around minute 53 in the webinar audio transcript. 
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Finally, Canadian producers may need to export crude from the Gulf Coast in order to 

avoid a surplus of supply reducing the competitiveness of their product. This implies that the 
U.S. becomes a conduit for tar sands oil exports. 

 
Canadian heavy sour oil will arrive into a discounted Gulf Coast market, where it will 

price below discounted domestic light sweet oils that are cheaper to refine. This reduces the 
netback producers can expect to receive and raises the question of whether producers can afford 
more expensive transport options such as rail, should the Keystone XL pipeline not be built.  

 
It is increasingly clear that the impact of the tight oil boom reaches beyond light oil 

refining markets. Its effect on pricing in the Gulf Coast market is placing a ceiling on prices for 
both light oil and heavy oil, which will always have to price below light oil to be worth the 
additional operating expense of refining it.  

 
This has significant implications for Canada’s heavy oil production. With light and heavy 

oil from various sources vying to supply the Gulf Coast market, heavy crude pricing will be 
constrained. And this will in turn constrain netbacks to Canadian producers and the profitability 
of tar sands expansion projects.  

 
Compared with other heavy (and light) oil producers, Canadian tar sands producers have 

higher costs for both extraction and transportation, and thus tighter margins. Tar sands expansion 
projects may thus be constrained by a variety of competitive factors. Logistics and pipeline 
access are thus an especially important factor influencing tar sands expansion. Put simply, with 
high volume, relatively low cost logistics such as Keystone XL, tar sands expansion will be more 
competitive and economically viable than with lower volume, relatively higher cost logistics 
such as rail. 
 

C.  Significant New Information Concerning the Impact of Tight Oil and Other 
Emerging Factors on Gulf Coast Oil Price Expectations and Global Demand 
for Heavy Oil 

 
The Draft SEIS used EIA AEO 2013 (early release) oil price forecasts as well as IEA 

WEO Current Policies Scenario and NEB price forecasts to judge whether crude oil market 
prices would support further growth in the tar sands. The conclusion was that these price forecast 
indicate sufficient future oil prices to support most forms of tar sands production growth.71  

 
In fact, it is now vital to reconsider whether bringing Canadian dilbit to the Gulf Coast 

will raise the price received by dilbit producers to anything like the prices discussed in these 
forecasts. The DSEIS Market Analysis must be updated to consider emerging information 
regarding the impact of the tight oil surge on Gulf Coast crude oil prices, the possible reduction 
in heavy oil refining due to light oil switching, and the increasing challenges faced by proposed 
tar sands pipelines to the Canadian west and east coasts. 

 
                                                           
71 DSEIS, Figure 1.4.6-8 and Table 1.4-11; also, see Comments of Sierra Club, et al., at 61-64 and 
Appendix I: 51-61. 
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This is particularly the case if Keystone XL is not built and dilbit producers have to bear 
the burden of additional transport costs to deliver dilbit by rail into a discounted Gulf Coast 
crude oil market. 

 
Several market analysts have commented that the Midcontinent crude oil discount to 

international benchmarks such as Brent will shift to the Gulf Coast when increased pipeline 
capacity from Cushing (Seaway and Keystone XL South) and pipelines from West Texas come 
on stream. This means reaching the Gulf Coast will not bring the price lift many producers, 
particularly Canadian bitumen producers, were expecting. 

 
Additionally, a new assessment of global tight oil resources by the EIA helps to show the 

global scope of the light oil challenge to Canada’s heavy oil industry. Key potential markets for 
Canada’s heavy oil outside of the United States, including China, may turn out to have 
significant tight oil resources or suppliers nearby – such as Russia – that could challenge future 
markets for Canada’s heavy oil with easier to refine light oil. 

 
As the extent of the tight oil revolution in North America becomes better understood, and 

its reach stretches beyond the shores of North America, it is ever clearer that the market for 
Canadian heavy oil is not as assured as previously thought. This may mean that dilbit could 
remain at a significant structural discount to WTI and Brent benchmarks even with transport 
infrastructure in place. This may undermine tar sands production growth. 

 
The Keystone XL pipeline’s role in expanding market access for tar sands is significant 

in light of the challenges faced by other pipelines and transport infrastructure and the challenges 
that may lie ahead for Canada to expand its markets beyond the United States. Therefore, the 
pipeline clearly facilitates tar sands production growth and its consequent environmental 
impacts. 

 
1. Energy Information Administration, This Week in Petroleum 

 
The EIA highlighted in two separate editions of This Week in Petroleum the potential for 

Gulf Coast light sweet crude prices to fall below international benchmarks. 
 
In its April 24, 2013 edition, the EIA stated:  
 

Looking further ahead, LLS may begin to sell at a persistent structural 
discount against Brent, as well as other comparable global seaborne crudes. 
The timing of this shift is dependent on the speed of the continuing ramp-up in 
domestic crude production and reduction of waterborne imports to the U.S. 
Gulf Coast. If Gulf Coast refiners reach the point where the availability of 
domestic light sweet crudes meets, or exceeds, their feedstock requirements, 
and light sweet grades are no longer imported by Gulf Coast refiners, the 
relative price for LLS and similar domestic crudes on the Gulf may be 
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discounted relative to their global seaborne counterparts on a sustained 
basis.72 
 

In its May 1, 2013 edition, the EIA stated:  
 

U.S. light sweet crude could be priced at a sustained discount relative to 
comparable international seaborne crudes by an amount sufficient to 
encourage its use in refineries along the Gulf Coast that are optimized for 
heavier crudes…73 

 
These new reports are confirmed by other sources that have also recently discussed this 

issue and suggested that impending Gulf Coast price shifts are likely.74 For example:  
 

2.  Eurasia Group Analysis 
 
Further analysis from Eurasia Group notes that Canadian heavy oil is threatened by 

structural discounts in the U.S. market and will need to reach further afield to realize the prices 
needed to achieve sustained growth.  The Eurasia Group analysis highlights that Keystone XL 
can only bring “temporary relief” from the heavy discounts faced by tar sands producers, and 
that production growth is in danger of consistently overstepping takeaway capacity so that 
Canadian bitumen is continually at a disadvantage. 75 This emphasizes the impact on production 
growth that would be felt should Keystone XL not be built. 

  
Yet during the multi-year period of extended review for the pipeline, market 
conditions have changed dramatically. These changes reinforce the view that 
Keystone XL will at best deliver significant but temporary relief for Alberta oil 
sands producers facing heavy discounts for their product due to the current lack of 
market access. 
 
The Eurasia Group brief goes onto to outline other risks facing Canadian heavy sour oil 

producers in competing for market share on the Gulf Coast. The prospect of increased light oil 
processing at heavy oil refineries is discussed, as outlined above. The Eurasia analysts suggest 
                                                           
72 EIA, This Week in Petroleum, LLS-Brent differential has narrowed from its recent high, April 
24, 2013, attached as Exhibit 22, also available at 
http://www.eia.gov/oog/info/twip/twiparch/2013/130424/twipprint.html 
73 EIA This Week in Petroleum (May 1, 2013), supra note 48 (Ex. 7).   
74 See, e.g., Steve Toon, Hart Energy, April 3, 2013. Producers to get Pinched when Gulf Coast Crude 
Price Plunges, attached as Exhibit 23, also available at  http://www.midstreambusiness.com/Prices-
Crude-Oil/Producers-Get-Pinched-Gulf-Coast-Crude-Price-Plunges_114634; Rusty Braziel, RBN Energy 
LLC. 28 March, 2013. Don’t Want It. Don’t Need It. What happens when U.S. Gulf imports of light-sweet 
crude oil are no longer required?, attached as Exhibit 24, also available at 
http://www.rbnenergy.com/Dont-Want-It-Dont-Need-It-light-sweet-crude-oil; Louisiana Mid-Continent 
Oil and Gas Association, 26 February, 2013, US oil glut shifts to Gulf of Mexico, Financial Times, 
attached as Exhibit 25, also available at http://www.lmoga.com/news/us-oil-glut-shifts-to-gulf-of-
mexico/category/industry-news. 
75 Eurasia Group, supra note 49 (Ex. 8). 

http://www.eia.gov/oog/info/twip/twiparch/2013/130424/twipprint.html
http://www.midstreambusiness.com/Prices-Crude-Oil/Producers-Get-Pinched-Gulf-Coast-Crude-Price-Plunges_114634
http://www.midstreambusiness.com/Prices-Crude-Oil/Producers-Get-Pinched-Gulf-Coast-Crude-Price-Plunges_114634
http://www.rbnenergy.com/Dont-Want-It-Dont-Need-It-light-sweet-crude-oil
http://www.lmoga.com/news/us-oil-glut-shifts-to-gulf-of-mexico/category/industry-news
http://www.lmoga.com/news/us-oil-glut-shifts-to-gulf-of-mexico/category/industry-news
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that heavy sour oil has to sell for at least $10/bbl less than light oil to justify the operation of 
cokers and other equipment. 

 
But the implication of the Eurasia analysis is that Canadian dilbit may suffer higher 

discounts as its market is squeezed by additional factors. According to the brief some 1.4 million 
bpd of Gulf Coast refining capacity is tied up through refinery ownership stakes by competing 
Latin American and Saudi Arabian heavy oil producers. This is some 30% of the refining 
capacity in the area.  

 
In addition, the current level of refining capacity and utilization is significantly dependent 

on refined product export markets in Latin America. This was noted in the Draft SEIS in 
response to declining domestic demand and as an indicator of continued Gulf Coast refinery 
demand.  

 
However, the Eurasia Group brief highlights that the Latin American export market is 

likely to diminish as new refinery capacity is brought online in key markets, notably Brazil, 
Mexico and Columbia. While there have been some delays to these developments this is a major 
factor that could impact Gulf Coast refineries in the long term. This would likely lead to a 
reduction in refining capacity on the Gulf Coast as rationalization would occur in the face of 
declining demand in both domestic and export markets for refined products from the US Gulf 
Coast. 

 
This could be an issue in the 2020s roughly coinciding with the period when tight oil 

production growth may level off.  This prospect means that while the ‘bulge’ in tight oil 
production referred to in the Draft SEIS may point to stability for dilbit markets in the longer 
term, reduced markets for Gulf Coast refined products may undermine that stability. 

  
The Eurasia Group summarizes these threats as follows:  

 
From an Alberta perspective, the multi-faceted risks of (a) market share battle 
with Latin American NOCs (b) refiner investments to optimize for light sweet 
crude and (c) reduced demand for US refined product exports in Latin America 
reinforce the importance of developing markets beyond the US Gulf Coast. […] 
 
While each of these risks faces uncertainties and could diminish in importance 
based on industry investments and market conditions, from a planning point of 
view, alternative markets for Alberta remain crucial. This is particularly true as 
the next generation of mostly SAGD oil sands projects is on hold in Alberta 
pending more visibility about market access. Keystone XL has 500,000bpd of 
firm long-term contracts for oil sands outputs according to TransCanada, largely 
encompassing production that is already under construction. The queue of 
approved but not yet operating SAGD projects is linked to a "beyond Keystone 
XL" market diversification strategy -- these projects totaled 782,000bpd of 
potential production as of 1Q13. 
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In light of the delicate balance between production and transportation capacity outlined in 
this analysis, it is clear that denying the Keystone XL permit will have substantial impacts on tar 
sands production. Alternative transportation options remain a long way off and production will 
be affected. Every transportation option is needed to realize tar sands production growth and 
Keystone XL is no exception. The environmental impacts of building Keystone XL therefore are 
not negated by the prospect of other transportation options.  

 
While the Eurasia Group brief points to the importance of every transport option for 

maintaining tar sands production growth viability, it also highlights the emerging fragility of the 
Gulf Coast market for Canadian dilbit. Far from being the panacea that tar sands producers have 
been waiting too long to access, the Gulf Coast market now looks like providing only temporary 
relief from the heavy price discounts faced by tar sands producers. 

 
The structurally discounted price environment that could stretch beyond the tight oil 

boom on the Gulf Coast certainly calls into question whether production that is yet to be built 
would go ahead if the additional costs of rail transport are required to reach that market.  
 

3. Turner, Mason & Company Analysis  
 

The Draft SEIS states that imports of Canadian dilbit will simply replace heavy oil 
imports from Latin America and the Middle East and that heavy oil production from current 
sources is declining. But some 30% of heavy oil imports into the Gulf Coast are contractually 
locked in with refineries that are co-owned by Latin American and Saudi Arabian oil producers. 
This includes Motiva (co-owned by Saudi Aramco), Deer Park, (co-owned by Pemex) and Citgo 
refineries (100% PDVSA). As stated above, the newly-released Eurasia Group report estimates 
that these contracts cover 1.4 million bpd of heavy oil, some 30% of heavy oil imports estimated 
in the Draft SEIS.  

 
 This estimate is confirmed by a recent analysis from Turner, Mason and Company, which 
also states that there will remain significant markets for Latin American and Middle Eastern 
crudes at Gulf Coast refineries, perhaps up to 1.6 million bpd, and that Latin American heavy 
crude supply is in fact growing.76 Slide 22 reads:  
 

Significant Heavy Crude Imports into PADD III Will Remain 
• Estimate floor of 1.2 to 1.6 MMBPD for Latin American imports 
• PDVSA and PEMEX control about 600 MBPD of heavy crude capacity 
• Additional heavy capacity is contractually “locked-in” 
• Overall Latin American heavy production will grow/natural home is USGC 
• Small amounts of other WB imports remain – Motiva and for lubes/other quality 

reasons77 
 

                                                           
76 Turner Mason & Company, Soaking up the Surplus: How Much Light Crude Can the Market Absorb, 
John R. Auers, Argus Americas Crude Summit January 24, 2013 Houston, TX, attached as Exhibit 26, 
also available at http://www.turnermason.com//Publications/petroleum-
publications_assets/Soaking_up_the_surplus.pdf 
77 Id.  

http://www.turnermason.com/Publications/petroleum-publications_assets/Soaking_up_the_surplus.pdf
http://www.turnermason.com/Publications/petroleum-publications_assets/Soaking_up_the_surplus.pdf
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This contractually locked-in heavy oil refining capacity is not a threat to the market for 
Canadian bitumen in of itself, but combined with the increasing encroachment of light oil into 
the Gulf Coast market and the lower prices resulting from that, the price lift that Canadian 
producers hope to achieve by accessing the Gulf Coast appears less likely as a result. If Latin 
American producers do grow their heavy oil production they may compete on price with 
Canadian dilbit. That could be problem for Canadian producers paying more than the 
competition to get their product to the Gulf Coast. 

 
4.  Goldman Sachs Report, June 2, 2013 

 
In its report entitled, “Getting oil out of Canada: Heavy oil diffs expected to stay wide 

and volatile”, discussed above, Goldman Sachs analysts highlight how Canadian heavy oil faces 
substantial price discounts over the next three years and suggest that if pipelines to the Gulf 
Coast are not built differentials will remain wide enough to strand tar sands production in 
Alberta. They also express concern for the prospects of all proposed pipeline projects and 
suggest that while rail can take up some slack, additional costs will add a penalty to tar sands 
production. For example:  

 
TransCanada’s proposed Keystone XL pipeline from Hardisty, Alberta to Port 
Arthur and Houston, Texas is the most meaningful of the future planned projects 
and one that is especially important in both ensuring adequate takeaway capacity 
from Canada but also direct access to significant heavy crude oil demand in the 
US Gulf Coast. […] 
 
In the event that either the Keystone XL newbuild or Alberta Clipper expansion 
(or both) encounter further delays, we believe risk would grow that Canadian 
heavy oil/oil sands supply would remain trapped in the province of Alberta, 
putting downward pressure on WCS pricing on both an absolute basis and versus 
WTI. […] 
 
In the event WCS prices come under pressure, in particular in our bear case 
scenario, we would expect project delays/deferrals in the out years. […] 
 
we have lowered our base-case 2014 and 2015 outlook for WCS prices, with risk 
skewed to the downside. While we see significant demand for Canadian heavy 
crude oil in the United States, the main question at this time is whether sufficient 
pipeline takeaway capacity will exist that crosses the Canada/US border. […] 

 
We see significant challenges with all three proposed directions. Regulatory, 
environmental, and local community opposition has increased in recent years, 
which is currently delaying planned pipeline projects to the south and west and 
we suspect will ultimately impact flows to the East (planned projects to the East 
are at an earlier stage and have yet to meet with resistance, but we think this will 
change). Rail will help fill some of the gap, but is more expensive on a per unit 
basis.78 

                                                           
78 Goldman Sachs, supra note 29 (Ex. 1). 
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Further discussion of rail as an alternative is included above, but it is clear that Goldman 

Sachs analysts are concerned about the additional cost.  
 
The analysts specify where they see Canadian heavy oil prices going over the next few 

years and how low they might be if adequate pipeline capacity is not built. 
 
We now forecast 2013E/2014E/2015E WCS prices of $71/$64/$67 per barrel 
(WTI-$22/-$27/-$19 per barrel) versus our prior estimates of $71/$68/$69 per 
barrel (WTI-$22/-$23/-$17 per barrel), respectively (Exhibit 3). […] 
 
In the event of more meaningful infrastructure bottlenecks or further pipeline 
approval delays, we estimate a downside scenario of $50/barrel for WCS (WTI-
$41 per barrel) in 2014E. For 2015E, our downside scenario is $58/barrel (WTI-
$28 per barrel), as we would expect lower heavy oil supply and new rail to begin 
loosening the bottleneck.79 
 
It is clear from these price estimates that transport bottlenecks are likely to have a severe 

impact on tar sands production. Few currently proposed projects can go ahead in a $50-60 WCS 
price environment. It is also clear that for WCS prices to consistently reach levels that will 
support full development of the oil sands resource, all transport options are needed. It also may 
be that transport infrastructure is not the only challenge to Canada’s bitumen production growth 
emerging in today’s fast changing oil production scene. 

 
5.  RBN Energy LLC, Will refiners balk at the diluent in dilbit? 

 
 The latest Turner, Mason & Company report was discussed in a June 16, 2013 RBN 
Energy blog post. The Turner Mason report discusses the “onslaught of light sweet crudes”. 
Rusty Braziel of RBN raised the issue of whether the market for dilbit would be impacted by the 
fact that refineries already maxed out on light liquids would struggle to cope with the diluent in 
dilbit, which constitutes roughly 25% of the dilbit barrel. This proportion of the dilbit barrel is 
effectively additional light crude or condensate that refineries will already have in surplus. 
Braziel commented that this could place even further downward pressure on dilbit prices.  
 

The implication of a higher percentage of dilbit in Canadian imports is that 
Canada’s heavy barrels don’t balance out the charging growth of the light crudes 
from the U.S.  Because of the entrained diluent barrels, it makes the U.S. 
oversupply of ‘straight run gasoline’ even larger.  It certainly makes you wonder 
about the pricing of WCS as more and more light ends pour into the market.80 
 
 

                                                           
79 Id.  
80 Rusty Braziel, RBN Energy, June 16, 2013. Charge of the Light Brigade – Turner Mason Assesses the 
Onslaught of Light Sweet Crudes, attached as Exhibit 27, also available at 
http://www.rbnenergy.com/charge-of-the-light-brigade-onslaught-of-light-sweet-crudes 

http://www.rbnenergy.com/charge-of-the-light-brigade-onslaught-of-light-sweet-crudes
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6.  EIA’s New Assessment of Global Shale and Tight Oil Resources, June 
10, 2013  

 
As explained above, if refiners have access to affordable light oil, they will choose to 

refine it versus heavy oil, unless heavy oil is substantially discounted. Asian refineries are mostly 
configured for light oil. The prospect of pipelines to Canada’s west coast could spur coker build 
in China and elsewhere, but emerging information on shale oil resources in China, Russia and 
beyond could undermine those developments. 

 
The recent EIA report puts a figure of 287 billion barrels of technically recoverable shale 

oil outside of the United States.81 The top two countries with shale oil resources outside of the 
U.S. are Russia and China, with 75 billion and 32 billion barrels respectively. This is significant, 
since China is seen as a major alternative market for Canadian bitumen if west coast pipelines 
can be built. However, if China can develop its own shale oil, or if Russia can supply China 
through existing pipeline corridors, Chinese refiners may place less value on Canadian bitumen. 
The Canadian bitumen would not only face a discount to local and regional light oil but also has 
to travel across Canada before crossing the Pacific. Once again, the netbacks to Canadian 
bitumen producers may be challenged by competition from local light oil. 

 
Additionally, the new EIA report updates U.S. tight oil resources from the AEO 2013. 

Previous estimates put U.S. tight oil recoverable resources at 32 billion barrels. This has now 
been updated to 58 billion barrels, an 81% increase. The higher estimate suggests that the tight 
oil bulge discussed in the Draft SEIS may last longer than suggested, threatening the heavy oil 
market in the U.S. beyond the early 2020s. It also adds to the ongoing trend of repeated increases 
in tight oil resource estimates and suggests that these rising estimates may yet continue. 

 
 

                                                           
81 EIA, June 10, 2013.  Technically Recoverable Shale Oil and Shale Gas Resources: An Assessment of 
137 Shale Formations in 41 Countries Outside the United States, attached as Exhibit 28, also available at 
http://www.eia.gov/analysis/studies/worldshalegas/  

http://www.eia.gov/analysis/studies/worldshalegas/
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In sum, the tight oil boom is expected to lower oil prices as a flood of domestic oil turns 
the Gulf Coast oil market into a buyer’s market. This mirrors the situation in the Midcontinent 
since 2011. Ironically, increasing pipeline capacity from Cushing, on top of new production 
reaching the region from more proximate oil fields in Texas, Oklahoma, Louisiana and 
elsewhere, is expected to exacerbate this, lowering profits for producers; the opposite affect that 
building these pipelines was thought to have when they were conceived. 
 

The potential of the tight oil boom is yet to be definitively assessed. It could peak before 
2020, but it could also continue to grow beyond the 2020s. Actual production growth in recent 
years has routinely exceeded forecasts, and expectations continue to be revised upward. It is 
unclear if this will continue, but to date, the tight oil boom has been ongoing and possibly 
accelerating. The trend has thus been towards higher resource estimates, higher actual 
production, and higher forecasts of future production.   

 
The EIA chart below82 shows the difference in tight oil production between the current 

AEO Reference case forecast and the High resource case.  Tight oil production in the High 
resource case not only reaches a higher level of production, but it also sustains high levels of 
production throughout the 2030s up to 2040. In the High Resource case, tight oil grows to around 
5 million bpd of production, and then levels off; tight oil is projected to account for roughly half 
of total US oil production that plateaus at about 10 million bpd  

 

 
                                                           
82 Adam Sieminski, May 21, 2013, Outlook for shale gas and tight oil development in the U.S. 
Presentation at the Deloitte Energy Conference, Washington, D.C., attached as Exhibit 29, also available 
at http://www.deloitte.com/assets/Dcom-
UnitedStates/Local%20Assets/Documents/Energy_us_er/us_er_2013ConfPrsntDay1_Domestic2_May20
13.pdf  

http://www.deloitte.com/assets/Dcom-UnitedStates/Local%20Assets/Documents/Energy_us_er/us_er_2013ConfPrsntDay1_Domestic2_May2013.pdf
http://www.deloitte.com/assets/Dcom-UnitedStates/Local%20Assets/Documents/Energy_us_er/us_er_2013ConfPrsntDay1_Domestic2_May2013.pdf
http://www.deloitte.com/assets/Dcom-UnitedStates/Local%20Assets/Documents/Energy_us_er/us_er_2013ConfPrsntDay1_Domestic2_May2013.pdf
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As shown on the chart, production is now growing very rapidly and above previous 

expectations, such that forecasts continue to increase. EIA has already issued a Short Term 
Energy Outlook forecast (the dotted red line in the chart labeled STEO May 2013) that is similar 
to (and in fact slightly higher than) the AEO High resource case for 2013-2014.  

 
The AEO Reference case had forecasted that production would grow more slowly, with 

total production reaching a peak of 7.5 million bpd during 2016-2020 period, and then declining. 
But as shown in STEO May 2013, EIA now projects that fast growing tight oil production will 
drive an increase in total US crude production to 7.5 million bpd within a few months (2013 3rd 
Quarter).83 Likewise, EIA now projects that total US crude production will increase to 8.5 
million bpd by the end of 2014.  

 
It remains to be seen whether tight oil and total US crude production will continue to 

increase as rapidly as projected in the AEO High resource case. The likely outcome may thus be 
somewhere in between the current AEO High resource and Reference case forecasts. But with 
outcomes in this range, the tight oil boom could have a major long term impact on US refining 
markets and consequently on the price environment for Canadian bitumen producers. 

 
The technology to access tight oil is now being adopted globally and resource estimates 

suggest that significant resources could be available in China, Russia and elsewhere. If these two 
countries are successful at accessing their tight oil resource, the potential for China to become a 
major market for Canadian bitumen could be threatened. Light oil will always be preferred by 
refiners if it is locally sourced and affordable.  
 

There can be little doubt that contrary to the assessment in the Draft SEIS, tight oil is a 
real and significant threat to Canada’s heavy oil market, both in terms of competing for refinery 
capacity and in terms of the downward pressure tight oil asserts on oil prices. Canadian 
bitumen’s disadvantage in being a heavy oil that is both difficult to refine and substantially 
landlocked, is clearly exacerbated by the growing abundance of light oil in key markets such as 
the United States and China.  
 

The Department of State must reassess the market analysis for the Keystone XL pipeline 
in light of these dramatic market shifts, which are only now coming to the fore. 
 

D.  Additional Significant New Information Concerning the Importance of 
Keystone XL to Increased Tar Sands Development 

 
The following information provides additional new evidence that Keystone XL is crucial 

to increased growth of the tar sands industry in both the long and short term.  
 
 
 

                                                           
83 EIA, Short-Term Energy Outlook, May 2013, attached as Exhibit 30, also available at 
http://www.eia.gov/forecasts/steo/archives/May13.pdf  

http://www.eia.gov/forecasts/steo/archives/May13.pdf
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1.  British Columbia Government Rejection of Northern Gateway Pipeline, 
May 31, 2013 

 
As discussed above, the central conclusion of the DSEIS is that Keystone XL’s impacts 

would be negligible because new ways of getting tar sands crude oil to market would emerge in 
absence of Keystone XL that would also allow for dramatic growth of tar sands development. 
While that conclusion is primarily based on a flawed estimate of the potential for increased rail 
capacity, it is also based on the viability of alternative pipeline proposals.  

 
The DSEIS correctly acknowledges that “other proposed WCSB pipeline projects, 

including the Enbridge Northern Gateway project to Kitimat, British Columbia, and the Kinder 
Morgan Trans Mountain pipeline expansions to the Canadian West Coast… are being reviewed, 
but face significant opposition from various groups, and they may continue to be delayed.”84 
However, the DSEIS continues to rely on the outdated EnSys 2010 and 2011 reports discussing 
the likelihood of these proposals, and notes that “Enbridge is now stating” that both projects may 
become operational in 2017 (implying that they would be approved far earlier than that).85 

 
Significant new information casts further doubt on the likelihood that either of Enbridge’s 

proposed pipelines through British Columbia will be permitted in the near future.  
 
 On May 31, 2013, the British Columbia Government submitted its final written argument 
to the Northern Gateway Joint Review Panel, concluding that it cannot support approval of the 
proposed Northern Gateway Pipeline project.86  The B.C. Government’s argument largely 
focused on the worrisome uncertainties surrounding the behavior of dilbit spills in water and 
Enbridge’s capacity to handle the same. 
 
 B.C. points out the potential for dilbit to sink in water, as in the 2010 Enbridge spill in 
Michigan, and also notes the inconsistencies in the claims set forth by Enbridge regarding the 
predictability of dilbit behavior in water.  The B.C. submittal advocates for additional research to 
be undertaken to address the unique nature of dilbit and understand its behavior in both fresh and 
marine waters under real world conditions. Without this essential knowledge about the behavior 
of dilbit and without a spill response plan in place, B.C. concludes that Enbridge is not yet 
prepared to deal with the challenges of a dilbit spill. 
 
 Given that the Northern Gateway Pipeline is proposed to transport dilbit across the 
British Columbia province to port, the B.C Government’s opposition to the project drastically 
reduces the likelihood of approval.   
 

B.C.’s rejection of the Northern Gateway pipeline also casts substantial doubt on the 
approval of Kinder Morgan’s proposed Trans Mountain Pipeline. The Trans Mountain Pipeline 
would also be subject to approval by the B.C. government, as it would also carry dilbit across 
British Columbia to a port where the crude oil would be loaded onto tankers. Thus, in evaluating 
                                                           
84 DSEIS, at 1.4-26.  
85 Id. at 1.4-26-27.  
86 Attached as Exhibit 31, also available at http://www.env.gov.bc.ca/main/docs/2013/BC-Submission-to-
NGP-JointReviewPanel_130531.pdf  (referred to in this document as the “B.C. submittal”). 

http://www.env.gov.bc.ca/main/docs/2013/BC-Submission-to-NGP-JointReviewPanel_130531.pdf
http://www.env.gov.bc.ca/main/docs/2013/BC-Submission-to-NGP-JointReviewPanel_130531.pdf
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the Trans Mountain pipeline, the B.C. Government would presumably have similar concerns 
with the risks associated with transporting dilbit through important coastal waterways and the 
demonstrated inability to respond to such spills.  
 

2.  Report by Royal Bank of Canada, Dominion Securities, May 27, 2013 
 
A new report by the Royal Bank of Canada provided further evidence that the Keystone 

XL pipeline would directly lead to increased growth of tar sands development. RBC estimated 
that a rejection of Keystone XL would reduce capital investment in tar sands development by 
$9.4 billion.87 Most that reduction in spending would come between 2015 and 2016.  The Report 
estimated that $2.4 billion in investments would disappear altogether, while another $7 billion 
investments, would be delayed until at least 2018 to 2020. The report also confirmed an earlier 
analysis that estimated at least a third of projected oil sands growth, amounting to 450,000 
barrels a day, would be shelved between 2015 and 2017 if Keystone Xl is not built.  

 
3.  Goldman Sachs Report, June 2, 2013 

 
The GS team is also far more skeptical than the State Department report that alternative 

proposed pipelines, those directed at the West and East coasts of Canada, are likely to go 
through. For example, the report states:  
 

TransCanada’s proposed Keystone XL pipeline from Hardisty, Alberta to Port 
Arthur and Houston, Texas is the most meaningful of the future planned projects 
and one that is especially important in both ensuring adequate takeaway capacity 
from Canada but also direct access to significant heavy crude oil demand in the 
US Gulf Coast. […] 
 
In the event that either the Keystone XL newbuild or Alberta Clipper expansion 
(or both) encounter further delays, we believe risk would grow that Canadian 
heavy oil/oil sands supply would remain trapped in the province of Alberta, 
putting downward pressure on WCS pricing on both an absolute basis and versus 
WTI. […] 
 
In the event WCS prices come under pressure, in particular in our bear case 
scenario, we would expect project delays/deferrals in the out years. […] 
 
 [W]e have lowered our base-case 2014 and 2015 outlook for WCS prices, with 
risk skewed to the downside. While we see significant demand for Canadian 
heavy crude oil in the United States, the main question at this time is whether 
sufficient pipeline takeaway capacity will exist that crosses the Canada/US 
border. 
 

                                                           
87 Kelly Cryderman, Keystone ‘no’ could delay $9-billion in investment: report, The Globe and Mail, 
May 27, 2013, attached as Exhibit 32, also available at http://www.theglobeandmail.com/report-on-
business/industry-news/energy-and-resources/keystone-no-could-delay-9-billion-in-investment-
report/article12180849/ 

http://www.theglobeandmail.com/report-on-business/industry-news/energy-and-resources/keystone-no-could-delay-9-billion-in-investment-report/article12180849/
http://www.theglobeandmail.com/report-on-business/industry-news/energy-and-resources/keystone-no-could-delay-9-billion-in-investment-report/article12180849/
http://www.theglobeandmail.com/report-on-business/industry-news/energy-and-resources/keystone-no-could-delay-9-billion-in-investment-report/article12180849/
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Please see the table below for a range of oil price requirements for different types of tar 
sands production.88 These estimates suggest that only the lowest cost SAGD projects would go 
forward under the pricing environment that the GS report suggests would ensue if pipelines to 
the Gulf Coast to not materialize. This suggests that the future of tar sands production growth, 
and its consequent GHG emissions and other environmental impacts, rests heavily on the 
decision to build or not to build the Keystone XL pipeline. 

 

 
 

 
4. Additional Industry Statements  

 
 A recent Financial Times article discussing the importance of Keystone XL to increased 
tar sands development includes several quotes from industry insiders and Canadian government 
officials.89 
 

For example, Skip York, vice-president of Americas downstream consulting at Wood 
Mackenzie, stated that if Keystone XL is not approved, it “might result in delays at those [tar 
sands extraction] projects that have not been sanctioned yet such as Fort Hills or Joslyn.”90 
 

 Total E&P Canada Ltd. President André Goffart stated: “The logistics are critical in the 
development of the oil sands. If Keystone is delayed this year, I believe the industry will not be 
able to keep up with the current pace of development.” 91 
 

Canada’s Minister for Natural Resources, Joe Oliver, stated: “This year  .  .  . will be 
pivotal… At the extreme, which I can’t imagine happening, if we can’t build the infrastructure 
then the resources are stranded.” 
 
 
 
 

                                                           
88 CIBC, Too Much of a Good Thing, August 15, 2012, Page 90, attached as Exhibit 33, also available at 
http://www.scribd.com/doc/109921666/CIBC-NA-Energy-Economy-Too-much-of-a-good-Thing-Full-
report. 
89 Sylvia Pfeifer, Faster and Cheaper is Watchword for Canada’s Oil Sands,  
Financial Times, March 27, 2013, attached as Exhibit 34, also available at 
http://www.ft.com/cms/s/0/771d7062-bef0-11e2-87ff-00144feab7de.html#ixzz2UZc2uLDi. 
90 Id.  
91 Id.  

http://www.scribd.com/doc/109921666/CIBC-NA-Energy-Economy-Too-much-of-a-good-Thing-Full-report
http://www.scribd.com/doc/109921666/CIBC-NA-Energy-Economy-Too-much-of-a-good-Thing-Full-report
http://www.ft.com/cms/s/0/771d7062-bef0-11e2-87ff-00144feab7de.html#ixzz2UZc2uLDi
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E.  Significant New Information Concerning the Social Costs of Carbon 
 

 The EPA noted in its comments on the DSEIS that the incremental emissions associated 
with tar sands crude transported by Keystone XL would be at least 18.7 million metric tons of 
carbon dioxide equivalent per year compared to conventional crude oil.92 The EPA then 
recommended: 
 

To place this difference in context, we recommend using monetized estimates of 
the social cost of the GHG emissions from a barrel of oil sands crude compared to 
average U.S. crude. If GHG intensity of oil sands crude is not reduced, over a 50 
year period the additional CO2-e from oil sands crude transported by the pipeline 
could be as much as 935 million metric tons. It is this difference in GHG intensity 
- between oil sands and other crudes - that is a major focus of the public debate 
about the climate impacts of oil sands crude.93  
 

 The following significant new information has recently emerged that will guide the 
Department of State in estimating the social costs of carbon as EPA recommends.  
 

1.  Technical Support Document- Technical Update of the Social Cost of 
Carbon for Regulatory Impact Analysis - Under Executive Order 12866 
– May 2013 94  

 
In May of 2013, an interagency group coordinated by the White House released the 

“Technical Update of the Social Cost of Carbon for Regulatory Impact Analysis” (“Technical 
Update”).  The Technical Update was written jointly by eleven federal agencies pursuant to 
Executive Order 13563, and is intended to provide an updated estimate of how much carbon 
pollution harms the economy. 

 
The Technical Update found that the government’s previous estimate of the social cost of 

carbon was far too low, and it therefore increases carbon cost estimates by a range of 50 to 100 
percent over the 2010 estimates. 

 
To calculate the SCC is not an easy task, even for the U.S. government, and no less than 

12 governmental agencies got involved in this effort, forming the Interagency Working Group on 
Social Cost of Carbon. Their initial report, released in 2010, showed that the SCC estimates for 
2020 were $7, $26, $42 and $81 (2007$), depending on the discount rate used. In the updated 
report, the corresponding four updated SCC estimates for 2020 are $12, $43, $65, and $129 
(2007$). 

 
These new figures constituted significant new information, and the State Department 

must use them in quantifying the social cost of carbon emissions associated with Keystone XL in 
a supplemental EIS as the EPA has requested.  
 
                                                           
92 EPA Comments, at 2.  
93 Id.  
94 Attached as Exhibit 35.  

http://exchange.regulations.gov/exchange/sites/default/files/doc_files/President's%20Executive%20Order%2013563_0.pdf
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 F. Information Concerning the Impacts and Risks of Dilbit Spills in Waterways 
 

The DSEIS acknowledges that a waterway spill from Keystone XL may behave 
differently than a conventional crude oil spill, requiring a response plan tailored to the unique 
risks presented by dilbit.95  It also notes that the ongoing response to the 2010 Enbridge spill in 
Marshall, Michigan, should serve as a guide in formulating a better response plan for dilbit 
spills.96  However, the DSEIS fails to analyze the specific impacts of and response plans to dilbit 
spills along Keystone XL. 

 
Comments submitted by Sierra Club, et al., include a comprehensive discussion of the 

DSEIS’ inadequate analysis of spill response plans for Keystone XL.97  They voice serious 
concerns about the DSEIS’ failure to adequately address the lessons learned from the 2010 dilbit 
spill in the Kalamazoo River.98  It was not sufficient for the DSEIS to merely state that different 
response action planning is required for submerged dilbit oil and simply recommend that the 
knowledge acquired from the Enbridge spill be incorporated into the future Keystone XL  
response plan. 

 
 The EPA, which served as the lead agency in the response to the 2010 Enbridge spill, 
also recognizes that a meaningful and thorough analysis of dilbit spill impacts and response 
planning is lacking from the DSEIS: 
 

We have learned from the 2010 Enbridge spill of oil sands crude in Michigan 
that spills of diluted bitumen (dilbit) may require different response actions or 
equipment from response actions for conventional oil spills.  These spills can 
also have different impacts than spills of conventional oil.  We recommend 
that these differences be more fully addressed in the Final EIS, especially as 
they relate to the fate and transport of the oil and the remediation that will be 
required…We recommend that the Final EIS more clearly acknowledge that 
in the event of a spill to water, it is possible that large portions of dilbit will 
sink and that submerged oil significantly changes spill response and impacts.  

                                                           
95 DSEIS, at 4.13-60 (“The Dilbit-specific characteristics, water temperature, and particulate load in the 
water could result in much of the oil being submerged in the water column…Consideration of submerged 
oil in a flowing water environment would require different response action planning and response 
equipment to contain and recover the submerged oil. Dilbit intermixed with sediment and trapped in the 
river bed shoreline results in a persistent source of oil and will present new response and recovery 
challenges.”) 
96 DSEIS, at 4.13-60 (“The understanding and adaptation of response and recovery techniques to Dilbit 
spills in flowing water scenarios continues along the Kalamazoo River in response to the 2010 Enbridge 
release near Marshall, Michigan.  As the response to the Marshall Michigan Dilbit spill continues to 
mature and evolve, the lessons learned from the response and recovery efforts should be considered to 
facilitate the implementation of proper response planning and response strategies to improve the overall 
response to Dilbit spills.”) 
97 Comments of Sierra Club, et al., at 99-145. 
98 Comments of Sierra Club, et al., at 127-128 (addressing lessons learned about PHMSA regulation of 
spill response plans); 131 (addressing the need to actually specify and implement lessons learned); 143-
144 (addressing the need to analyze TransCanada’s capacity to remove sunken Dilbit). 
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We also recommend that the Final EIS include means to address the additional 
risks of releases that may be greater for spills of dilbit than other crudes.99 
 

 The EPA further recommended that several measures addressing submerged dilbit be 
added as permit conditions.100 
 

Since the close of the DSEIS comment period, the following new information has 
become available that is relevant to the risks of, and inability to respond to, spills of dilbit in 
waterways.  

 
1.  British Columbia Government Rejection of Northern Gateway Pipeline, 

May 31, 2013, and Supporting Studies 
 
On May 31, 2013, the Government of British Columbia (“B.C.”) submitted its final 

written argument to the Joint Review Panel (JRP) for the Northern Gateway pipeline hearing in 
British Columbia.101  The tone of the submittal was harsh in relation to both the proponent, 
Enbridge, and the project. The issue of diluted bitumen, or “dilbit,” and its behavior in water 
proved a central issue for B.C.’s position. 
 

Early on its submittal, B.C. points out that dilbit can sink, recalls the Kalamazoo spill as a 
real-world example of this fact, and refers to this particular characteristic of dilbit as “an issue of 
significant importance” for the Northern Gateway hearing: 

 
The challenge of responding to a spill is complicated by the potential for dilbit to 
sink. These challenges are compounded by the fact that in certain conditions 
diluted bitumen (“dilbit”) can sink in a watercourse.  This occurred in the case of 
Enbridge’s spill in Michigan. This was, as a result, an issue of significant 
importance to the parties in this proceeding.102  
 
The B.C. submittal provides a great amount of detail to substantiate its assertion that the 

evidence provided by the project proponent (Enbridge or “NG”) “is inconsistent”.103  B.C. points 
out that in certain parts of its evidence, NG suggests that dilbit will only sink if it combines with 
sediment, whereas elsewhere NG claims that it may sink due to weathering, and yet elsewhere an 
NG witness states simply that dilbit cannot sink.104 Further, B.C. notes that “N.G.’s views with 
respect to the flow conditions under which dilbit may sink is also contradictory.”105 B.C. points 

                                                           
99 EPA Comments, at 3-4. 
100 EPA Comments, at 4-5 (requiring the emergency response plan and contingency plans to address 
submerged oil; requiring pre-positioned response assets, including equipment that can address submerged 
oil; requiring spill drills and exercises that include strategies and equipment deployment to address 
submerged oil; requiring that emergency response and oil spill response plans be reviewed by the EPA.) 
101 B.C. submittal, supra note 82 (Ex. 31).  
102 Id. at 11.  
103 See especially pages 11-14 of the B.C. submittal. 
104 Id. at 13.  
105 Id.  
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out that one of the witnesses for NG admitted that, “it’s extremely difficult to predict the 
behavior of this product.”106 

 
B.C. responds to the inconsistent and contradictory nature of the claims made by the 

Northern Gateway project proponent by referring to other research, stating:  
 

Evidence provided by other parties suggests that dilbit may sink when weathered. 
In particular, Environment Canada’s evidence in this proceeding contrasts sharply 
with NG’s.  For example, Environment Canada states that: “Northern Gateway’s 
response planning model does not account for sinking oil or for oil suspended 
particulate matter interactions….For oils with densities close to that of water, like 
both the diluted bitumen and synthetic crude products, even small amounts of 
sediment can cause sinking. Environment Canada is concerned that oil sinking 
and oil-sediment interactions have been underestimated in the provided scenarios.  
In the cases of both the Enbridge-Kalamazoo and the Kinder Morgan-Burnaby 
spills, significant oil-sediment interactions occurred.107   

 
B.C. also observed that, “[n]ot only has Environment Canada expressed the view that 

even small amounts of sediment may cause oil to sink, its witness also stated under cross-
examination that high velocity rivers may carry high suspended sediment concentrations, and 
that, at certain times of the year, sediment load could enter the marine environment.”108 

    
Additionally, B.C. emphasized the importance of real world “information gathered from 

real spill events” in evaluating the behavior of dilbit in water, through the study of dilbit spills 
like those in Kalamazoo, Michigan and Burnaby, British Columbia.  In support of this point, 
B.C. mentioned that: 

 
While NG has submitted information respecting the laboratory testing of dilbit, an 
Environment Canada expert testified that tests conducted in a laboratory setting 
provide only limited information that cannot be relied upon in isolation to predict 
the fate and behavior of hydrocarbons spilled into the environment.109  

 
                                                           
106 Id. at 15. NG’s quote is from evidence, Northern Gateway hearing Transcript, Vol. 146, line 18705, 
attached as Ex. 36, also available at https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90464/90552/384192/620327/628981/925790/13-02-27_-_Volume_146_-
_A3F7D0.pdf?nodeid=925336&vernum=0. 
107 Id. at 13 (emphasis in original). The Federal Government Participants’ response to Gitxaala Nation 
Intervenor Request (IR) 1.4.9, Ex E9-21-09, p.29,  is attached as Exhibit 37 and also available at 
https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624911/718030/829379/E9-21-09_-
_Government_of_Canada_-_Response_to_IR_No_1_from_Gitxaala_Nation_-
_A2U6I5.pdf?nodeid=829404&vernum=0.  
108 Id. at 14 (referring to Northern Gateway hearing transcript, Vol. 167, lines 17188-9; 17200-1, attached 
as Exhibit 38, also available at https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90464/90552/384192/620327/628981/947439/International_Reporting_Inc._-
_13-04-22_-_Volume_167_-_A3H2Q6?nodeid=947081&vernum=0) 
109 Id.  

https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/628981/925790/13-02-27_-_Volume_146_-_A3F7D0.pdf?nodeid=925336&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/628981/925790/13-02-27_-_Volume_146_-_A3F7D0.pdf?nodeid=925336&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/628981/925790/13-02-27_-_Volume_146_-_A3F7D0.pdf?nodeid=925336&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624911/718030/829379/E9-21-09_-_Government_of_Canada_-_Response_to_IR_No_1_from_Gitxaala_Nation_-_A2U6I5.pdf?nodeid=829404&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624911/718030/829379/E9-21-09_-_Government_of_Canada_-_Response_to_IR_No_1_from_Gitxaala_Nation_-_A2U6I5.pdf?nodeid=829404&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624911/718030/829379/E9-21-09_-_Government_of_Canada_-_Response_to_IR_No_1_from_Gitxaala_Nation_-_A2U6I5.pdf?nodeid=829404&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624911/718030/829379/E9-21-09_-_Government_of_Canada_-_Response_to_IR_No_1_from_Gitxaala_Nation_-_A2U6I5.pdf?nodeid=829404&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/628981/947439/International_Reporting_Inc._-_13-04-22_-_Volume_167_-_A3H2Q6?nodeid=947081&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/628981/947439/International_Reporting_Inc._-_13-04-22_-_Volume_167_-_A3H2Q6?nodeid=947081&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/628981/947439/International_Reporting_Inc._-_13-04-22_-_Volume_167_-_A3H2Q6?nodeid=947081&vernum=0
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In underscoring the need for additional research on the behavior of bitumen in water, 
“given the unique nature of this product,” B.C. notes that such concerns were echoed by an 
expert retained by the Gitxaala Nation in the context of the Northern Gateway proceeding.  The 
expert to which B.C. refers is by Jeffrey W. Short, Ph.D (JWS Consulting LLC, Juneau, Alaska), 
a U.S. environmental chemist who, according to a recent news report, worked for National 
Oceanographic and Atmospheric Administration (NOAA) for decades and “directed much of the 
groundbreaking research on the impact of the Exxon Valdez spill on aquatic life.”110   His report, 
titled “Susceptibility of Diluted Bitumen Products from the Alberta Tar Sands to Sinking in 
Water,” (“Dr. Short’s Report”) is dated March 17, 2013, but the final, corrected version was filed 
with the NGJRP on April 4, 2013.111 

 
Dr. Short’s report  reviews the results of three publicly available studies and compares 

these results with conditions likely to be found along the B.C. (and specifically Kitimat) coast. 
His analysis showed “…that at least some diluted bitumen products would be expected to sink in 
fresh and brackish marine waters less than 24 hours following an accidental discharge.”112 He 
also concluded that: 
 

Evaluation of the susceptibility of diluted bitumen products from the Alberta tar 
sands must carefully consider the differing rates of thermal expansion of bitumen 
and receiving waters. Failure to acknowledge and carefully consider these 
differences can and has led to misleading conclusions regarding the likelihood 
that these bitumen products might sink in receiving fresh and marine waters.113  
 
After calling for more research on the topic of bitumen in water, Dr. Short also concludes 

the following in relation to the question of weathering and its effect on dilbit in water: 
 

Based on the results of the limited testing available, it is clear that accidental 
spills of diluted bitumen products from the Alberta tar sands would often 
eventually sink in fresh water solely on account of evaporative weathering, and 
would also sink in brackish marine waters under plausible circumstances.114  

 
For its position on dilbit, B.C. also relied to some extent on research provided by other 

intervenors it found to be credible.  Thus, B.C. refers for example to evidence by Nuka Research, 
submitted on behalf of the Haisla Nation, concluding that, “submission documents overall still 
                                                           
110 “Bitumen doesn’t float: study debunks Enbridge claims that oil sands crude spill is standard clean-up,” 
May 23, 2013, Andrew Nikiforuk, The Tyee, attached as Exhibit 39, also available at: 
http://thetyee.ca/News/2013/05/23/Bitumen-Does-Not-Float/.  
111 Dr. Short’s report (“Short Report”) is attached as Exhibit 40 and also available on the National Energy 
Board website under filings for the Northern Gateway Joint Review Panel at the following link: 
https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/701018/941166/D72-80-
2_Gitxaala_Nation_-
_Susceptibility_of_Diluted_Bitumen_Produts_from_Alberta_Tar_Sands_to_Sinking_in_Water_by_Jeff_
Short_d._Mar._17,13-FINAL_-_A3G6I6?nodeid=941362&vernum=0. 
112 Id. at 2.   
113 Id. at 13.  
114 Id.  

http://thetyee.ca/News/2013/05/23/Bitumen-Does-Not-Float/
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/701018/941166/D72-80-2_Gitxaala_Nation_-_Susceptibility_of_Diluted_Bitumen_Produts_from_Alberta_Tar_Sands_to_Sinking_in_Water_by_Jeff_Short_d._Mar._17,13-FINAL_-_A3G6I6?nodeid=941362&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/701018/941166/D72-80-2_Gitxaala_Nation_-_Susceptibility_of_Diluted_Bitumen_Produts_from_Alberta_Tar_Sands_to_Sinking_in_Water_by_Jeff_Short_d._Mar._17,13-FINAL_-_A3G6I6?nodeid=941362&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/701018/941166/D72-80-2_Gitxaala_Nation_-_Susceptibility_of_Diluted_Bitumen_Produts_from_Alberta_Tar_Sands_to_Sinking_in_Water_by_Jeff_Short_d._Mar._17,13-FINAL_-_A3G6I6?nodeid=941362&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/701018/941166/D72-80-2_Gitxaala_Nation_-_Susceptibility_of_Diluted_Bitumen_Produts_from_Alberta_Tar_Sands_to_Sinking_in_Water_by_Jeff_Short_d._Mar._17,13-FINAL_-_A3G6I6?nodeid=941362&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/701018/941166/D72-80-2_Gitxaala_Nation_-_Susceptibility_of_Diluted_Bitumen_Produts_from_Alberta_Tar_Sands_to_Sinking_in_Water_by_Jeff_Short_d._Mar._17,13-FINAL_-_A3G6I6?nodeid=941362&vernum=0
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grossly underestimate the potential for sunken or submerged oil, particularly for pipeline spills to 
rivers.”115 The Haisla Nation also submitted a more recent research report from Nuka Research, 
dated July 2012 and filed August 1, 2012 with the NGJRP, which discusses, among other things, 
the behavior of dilbit in water and mentions that diluted bitumen can approach “neutral buoyancy 
as early as 24 hours into a [spill] response”, and that “oil that becomes neutrally or negatively 
buoyant may submerge below the sea surface, making it difficult to track and rendering 
traditional skimming systems ineffective.”116   
 

Similarly, B.C. states that “EnviroEmerg Consulting, for the Living Oceans Society 
summarizes well the uncertainty that remains” in relation to the behavior of dilbit in water in the 
context of an actual spill:  

 
There are no definitive statements in the EIS to explain if bitumen diluted with 
condensate will emulsify, sink or do both if spilled.  The supporting technical data 
analysis in the EIS is based on laboratory tests.  There are no in-situ field tests, 
empirical studies, nor real incidents to validate these findings.  This raises 
significant uncertainty that current spill response technologies and equipment 
designed for conventional oil can track and recover the diluted bitumen in 
temperate marine waters.  In essence, the assumption that the diluted bitumen can 
be recovered on-water has yet to be tested. 117  
 
B.C. even relies, in part, on information provided by the proponent, NG, itself, as evident 

in the following excerpt from B.C.’s submittal: 
 

What does appear to be common ground is that dilbit will sink if it becomes 
heavier than water; one way this may occur is if it comes into contact with 

                                                           
115 B.C. submittal, supra at 15 (quoting Nuka Research and Planning Group LLC, “Preliminary Analysis 
and Observations regarding Enbridge Northern Gateway Project Proposal Documents –Oil Spill 
Contingency Planning,” December 2011, Northern Gateway Hearing document Ex D80-27-09, p. 39, 
attached as Exhibit 41, also available at https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/693017/776343/D80-27-09_-
_Haisla_Nation_-_Nuka_Oil_Spill_Analysis_-_A2K3E1.pdf?nodeid=776504&vernum=0). 
116 Nuka Research and Planning Group LLC, “Oil Spill Response Gap and Response  Capacity Analysis 
for Proposed Northern Gateway Tanker Oil Spills in Open Water and Protected Water Operating 
Environments,”  July 2012, Northern Gateway Hearing document Ex D80-056, p. 34, footnote 12, 
attached as Exhibit 42, also available at https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/693017/835465/D80-56-3_-
_Haisla_Nation_-_Attachment_1_to_August_1,_2012_Haisla_Nation_Motion_-
_A2V4Q7.pdf?nodeid=835466&vernum=0. 
117 B.C. submittal at 15 (quoting evidence submitted on behalf of Living Oceans Society, EnviroEmerg, 
Consulting, “A Technical Analysis of Marine Transportation Statements for the Enbridge Northern 
Gateway Project”, February 2011, p. 16 (filed as Ex D122-7-4), attached as Exhibit 43, also available at 
https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/695919/774778/D122-7-04_-
_Living_Oceans_Society_-_Attachment_B-1_-_Spill_Response_Preparedness_Report,_Pages_i-37_-
_A2K1A9.pdf?nodeid=774782&vernum=0).  

https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/693017/776343/D80-27-09_-_Haisla_Nation_-_Nuka_Oil_Spill_Analysis_-_A2K3E1.pdf?nodeid=776504&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/693017/776343/D80-27-09_-_Haisla_Nation_-_Nuka_Oil_Spill_Analysis_-_A2K3E1.pdf?nodeid=776504&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/693017/776343/D80-27-09_-_Haisla_Nation_-_Nuka_Oil_Spill_Analysis_-_A2K3E1.pdf?nodeid=776504&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/693017/835465/D80-56-3_-_Haisla_Nation_-_Attachment_1_to_August_1,_2012_Haisla_Nation_Motion_-_A2V4Q7.pdf?nodeid=835466&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/693017/835465/D80-56-3_-_Haisla_Nation_-_Attachment_1_to_August_1,_2012_Haisla_Nation_Motion_-_A2V4Q7.pdf?nodeid=835466&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/693017/835465/D80-56-3_-_Haisla_Nation_-_Attachment_1_to_August_1,_2012_Haisla_Nation_Motion_-_A2V4Q7.pdf?nodeid=835466&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/693017/835465/D80-56-3_-_Haisla_Nation_-_Attachment_1_to_August_1,_2012_Haisla_Nation_Motion_-_A2V4Q7.pdf?nodeid=835466&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/695919/774778/D122-7-04_-_Living_Oceans_Society_-_Attachment_B-1_-_Spill_Response_Preparedness_Report,_Pages_i-37_-_A2K1A9.pdf?nodeid=774782&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/695919/774778/D122-7-04_-_Living_Oceans_Society_-_Attachment_B-1_-_Spill_Response_Preparedness_Report,_Pages_i-37_-_A2K1A9.pdf?nodeid=774782&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/695919/774778/D122-7-04_-_Living_Oceans_Society_-_Attachment_B-1_-_Spill_Response_Preparedness_Report,_Pages_i-37_-_A2K1A9.pdf?nodeid=774782&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624910/695919/774778/D122-7-04_-_Living_Oceans_Society_-_Attachment_B-1_-_Spill_Response_Preparedness_Report,_Pages_i-37_-_A2K1A9.pdf?nodeid=774782&vernum=0
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suspended sediments. In fact, NG acknowledges that the fraction of the total oil 
volume that sinks can exceed 50% of the entrained oil.118  
 
In addition to the lack of clear evidence that dilbit would behave in a predictable way in 

water, B.C. was also highly concerned with the implications of that uncertainty in relation to 
Enbridge’s claims about dilbit recovery and remediation.  Thus, B.C. stated: 

 
The Province has serious concerns about the lack of clarity and certainty about 
what dilbit will do if it were to enter the water, the preliminary and indeed 
contradictory nature of the evidence with respect to NG’s remediation strategies 
and actions to address sunken oil, and the fact that its proposed tactics have not 
been evaluated for use in British Columbia.  These factors, taken together, suggest 
that, at least as of today, NG is not yet prepared to deal with sunken oil in the 
event there were a spill of dilbit into a British Columbia watercourse.  By itself, 
this is a cause for serious concern in relation to the fundamental question in this 
proceeding, namely whether the JRP should recommend approval of this project. 
But at the very least, this means that a strong condition must be imposed requiring 
further research on the behaviour of dilbit.119  
 
In its submittal, B.C. made its displeasure known about the proponent’s lack of 

convincing evidence in relation to spill response capabilities and planning specific to dilbit spills.  
As seen in the following passage, it admonished the proponent for making unsubstantiated 
claims about its ability to handle dilbit spills, with the warning, “Trust me” is not good enough:  

 
NG presumably considers and will argue that the information it has provided in 
response to these concerns is adequate for the current permitting stage; that is, the 
assessment being conducted by the JRP. However, it is NG that has asserted its 
ability to effectively respond to any spill from the pipeline. It is NG that has 
asserted that it intends to have in place world-class spill response capabilities. 
Having made these claims, presumably for the purpose of obtaining a positive 
recommendation from the JRP, NG cannot then say that their claims must simply 
be accepted. NG cannot simply say “trust us”.  We submit that NG must be able 

                                                           
118 B.C. submittal at 16 (referring to the following statement made by Enbridge in response to a question 
from the NGJRP about dilbit sinking in water: “In addition, some oil that is entrained in the water column 
may mix with suspended sediments, particularly on/near the river bed or river banks. These sediments are 
denser than water and are suspended by turbulence, or physical mixing. This entrained oil/sediment 
mixture may form aggregates with a higher density than the water, which could sink in low‐flow or 
still‐water areas. The fraction of the total oil volume that sinks depends on the amount of suspended 
sediments and flow conditions, and can vary from a few percent to >50% of the entrained oil. In higher 
flow and more turbulent conditions, oil with a density lower than water may be forcibly entrained and 
adhere to the bottom.”) NG (Enbridge) response to JRP IR 10.8, Ex B74-2, pp.26-27, attached as Exhibit 
44, also available at https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624798/823127/B74-2_-
_NGP_Response_to_JRP_IR_No._10_-_A2T9E4?nodeid=823025&vernum=0. 
119 B.C. submittal, supra at 17 (Ex. 31).  

https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624798/823127/B74-2_-_NGP_Response_to_JRP_IR_No._10_-_A2T9E4?nodeid=823025&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624798/823127/B74-2_-_NGP_Response_to_JRP_IR_No._10_-_A2T9E4?nodeid=823025&vernum=0
https://www.neb-one.gc.ca/ll-eng/livelink.exe/fetch/2000/90464/90552/384192/620327/624798/823127/B74-2_-_NGP_Response_to_JRP_IR_No._10_-_A2T9E4?nodeid=823025&vernum=0
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to demonstrate that the mitigation measures it proposes are in fact practicable and 
effective.120   
 

2.  Troubling new information regarding the safety of TransCanada 
pipelines 

 
Adding to the information regarding the difficulty of responding to a spill of dilbit in 

waterways is significant new information about the risks of spills and leaks from TransCanada’s 
pipelines. The first phase of TransCanada’s “state-of-the-art” Keystone pipeline system saw 14 
spills in its first year of operation. New information strongly suggests that similar incidents are 
likely to occur on Keystone XL.  

 
On June 6, 2013, a former TransCanada engineer named Even Vokes gave damning 

testimony before a Canadian Senate committee describing what he called a “culture of  non-
compliance” within TransCanada.121 Vokes told the Standing Senate Committee on Energy, the 
Environment and Natural Resources that he worked for TransCanada for five years, but was fired 
without cause in 2012 after raising numerous safety concerns and ultimately filing a lengthy 
complaint with federal pipeline regulators in Canada and the U.S. alleging that TransCanada had 
failed to follow rules regarding pipeline weld inspections. Canada’s National Energy Board has 
investigated the complaint and verified many of Vokes’ reported instances of violations.122  

 
Vokes also told the Committee that his persistent safety-related complaints were met with 

resistance and coercion within TransCanada, and he was forced to redact many of his statements 
during his time there.123  

 
Vokes has worked on the first phases of Keystone, and stated that engineering shortcuts 

"resulted in substandard material being used in Keystone pump stations," and that recent 
problems with TransCanada’s ongoing construction of the Gulf Coast Pipeline "are 
demonstrations of the breach of social responsibility the public can expect in the future. These 
pipelines are examples of lack of enforcement during construction resulting in brand new 
pipelines that need integrity work either before or shortly after placed in service."124 

 
Vokes’ testimony is corroborated by recent reports that TransCanada has been forced to 

dig up 60 miles of pipeline on its Gulf Coast Pipeline in Texas after it discovered “dozens of 
anomalies, including dents and [faulty] welds.”125 The anomalies and other problems “were 
reported to landowners along the line and a Public Citizen consultant by several TransCanada 

                                                           
120 Id. at 33.  
121 Andrew Nikiforuk, TransCanada has a 'culture of non-compliance': engineer to Senate committee, 
The Tyee, June 7, 2013, attached as Exhibit 45, also available at 
http://thetyee.ca/Blogs/TheHook/2013/06/07/Vokes-Testimony/. 
122 Id. 
123 Id. 
124 Id. 
125 Dirty Detail: Dents, Faulty Welds Found Along Keystone XL Southern Half in Texas, Truthout, June 
7, 2013, attached as Exhibit 46, also available at http://www.truth-out.org/news/item/16828-dirty-details-
dents-faulty-welds-found-along-keystone-xl-southern-half-in-texas 

http://www.parl.gc.ca/sencommitteebusiness/CommitteeHome.aspx?parl=41&ses=1&comm_id=5&Language=E
http://www.parl.gc.ca/sencommitteebusiness/CommitteeHome.aspx?parl=41&ses=1&comm_id=5&Language=E
http://thetyee.ca/Blogs/TheHook/2013/06/07/Vokes-Testimony/
http://www.truth-out.org/news/item/16828-dirty-details-dents-faulty-welds-found-along-keystone-xl-southern-half-in-texas
http://www.truth-out.org/news/item/16828-dirty-details-dents-faulty-welds-found-along-keystone-xl-southern-half-in-texas
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vendors, including an independent inspector and a right-of-way representative.”126 However, 
neither TransCanada nor the Pipeline Hazardous Materials Safety Administration have been 
willing to discuss the issue with the public. The reports of TransCanada digging up and replacing 
this 60-mile stretch follow the publication of an article and photographs earlier this year taken 
from inside the pipeline that show faulty welds.127  
 

In view of this new information and the significant concerns it raises, a supplemental 
environmental impact statement should take a hard look at TransCanada’s response plan for 
Keystone XL and evaluate how lessons learned from the Kalamazoo spill have informed 
TransCanada’s dilbit-specific response actions. 
 
CONCLUSION 
 
 The significant new information highlighted in this letter is directly relevant to the 
environmental impacts of Keystone XL, because it casts further doubt on the DSEIS’s 
conclusion that Keystone XL will have no impact on the rate of tar sands development. The 
North American oil market is undergoing massive changes at a very rapid pace, and evidence 
contradicting the analysis contained in the DSEIS is becoming available on near-weekly basis. It 
is crucial that the Department of State consider this new information if it is to make an accurate 
assessment Keystone XL’s impacts.  
 

Therefore, we respectfully request that the Department of State prepare a supplement to 
its DSEIS based on significant new information pursuant to 40 C.F.R. § 1502.9.  
 
 
Respectfully submitted, 
 
 
/s/ Douglas Hayes  
Douglas Hayes 
Staff Attorney 
Sierra Club Environmental Law Program 
1650 38th Street, Suite 102W 
Boulder, CO 80301 
P- (303) 449-5595 ext. 100 
F- (303) 449-6520 
 
 

                                                           
126 Anomalies-Including Dents and Welds-Found Along Newly Laid Keystone XL Pipeline in Texas, 
Public Citizens, May 30, 2013, attached as Exhibit 47, also available at 
http://www.citizen.org/pressroom/pressroomredirect.cfm?ID=3901 
127 Is TransCanada Laying Defective Keystone XL Pipe in Texas?, February 2, 2013, DeSmogBlog, 
attached as Exhibit 48, also available at http://www.desmogblog.com/2013/02/06/transcanada-laying-
defective-keystone-xl-pipeline-texas 

 
 

http://www.citizen.org/pressroom/pressroomredirect.cfm?ID=3901
http://www.desmogblog.com/2013/02/06/transcanada-laying-defective-keystone-xl-pipeline-texas
http://www.desmogblog.com/2013/02/06/transcanada-laying-defective-keystone-xl-pipeline-texas
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